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CASES IN EQUITY 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT 


RALEIGH 


JUNE TERM, 1850 


(507) 
JOHN RUFFIN vy. ALEXANDER MEBANE. 


1. Where a person authorized another to buy and sell negroes for him, this 
was a general authority, and the agent had a right to buy for cash or on 
credit, at his discretion. 


2. Where such agent bought a negro, with a view of carrying out his agency, 
and gave a note, under seal, in the name of his principal, and the princi- 
pal repudiated the note, because under seal: Held, that the vendor was 
remitted to his original right against the principal for the price of the 
negro. 


Cause removed from the Court of Equity for Bzrri, at Spring Term, 
1850. 


Smith and A. Moore for plaintiff. 
Bragg for defendant. 


Pearson, J. On 1 December, 1838, Alexander Mebane, the tes- (508) 
tator of the defendant, and one Williams, entered into an agree- 
ment under seal to the following effect: Mebane was to furnish $4,000 
and Williams was to buy negroes for, and in the name of, Mebane, to 
take the bills of sale in his name and to resell the negroes to the best 
advantage; and for his trouble was to be allowed one-half of the net 
profits, after deducting expenses—the agreement to be in force until 
1 January, 1840. 

On 9 January, 1840, the parties settled in full, and agreed to con- 
tinue the business under the same terms until 1 January, 1841. 

On 31 January, 1841, the parties again settled in full, and agreed to 
continue the business under the same terms until 1 January, 1842. 
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On 23 March, 1842, the parties again settled in full, and agreed to 
continue the business under the same terms until 1 January, 1843. 

The testator Mebane was a man of large estate, residing in the county 
of Bertie, and Williams was a man possessed of no visible estate. 

On 23 September, 1841, the plaintiff sold to Williams, as the agent of 
Mebane, a negro man for $525, and received a note from him signed and 
sealed by him in the name of Mebane, and by one John Sutton as his 
surety. The negro was thereupon delivered to Williams, and he after- 
wards sold him and received the price for Mebane. 

The bill charges that as Williams had been openly acting as the agent 
of Mebane for several years. in the county of Bertie, in buying and sell- 
ing negroes, the plaintiff, when requested to sell the negro to Mebane, 
did so under the full belief that Williams had ample authority to bind 

Mebane, and under that belief accepted the note and delivered the 
(509) negro, knowing that Mebane was a man of large estate. It fur- 

ther charges that Sutton is entirely insolvent, and that Mebane, 
when applied to, refused to pay the note, on the ground that Williams 
had no authority to bind him by a sealed instrument. The prayer is 
that Mebane be decreed to pay the price of the negro with interest. 

The answer of Mebane denies that Williams had any authority to buy 
negroes for him on credit, or to bind him by a sealed instrument; and 
he insists that it was the plaintiff’s “own folly” to deal with him with- 
out requiring a power of attorney, and that the plaintiff, by accepting 
the note executed by Sutton, discharged the defendant Mebane; and he 
avers that Williams afterwards failed to settle, became insolvent, and 
left the county, largely in his debt. 

Upon the coming in of the answer, setting forth the agreement as 
above stated, there was an amended bill, charging that the agreement 
constituted a copartnership between Mebane and Williams. The answer 
denies that there was a copartnership, and insists that there was only 
the relation of special agent, whose pay was to be measured by the net 
profits. 

We do not feel called on to decide whether the agreement between 
Mebane and Williams constituted a copartnership, so far as the rights 
of third persons are concerned, or not; for we think it entirely clear that 
as Williams was the agent of Mebane, authorized to buy and sell negroes 
for him, and as this negro was bought for him, became his property and 
was sold for his benefit, he is bound to pay the price. 

It is true that Williams was not authorized to bind Mebane by a 
sealed instrument. That would preclude all inquiry as to the considera- 
tion; and for this reason the law will not permit either an agent or part- 
ner to bind his principal or copartner by an instrument under seal. 

But in this case the plaintiff says, I ask no benefit from the seal, but 
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wish the whole matter opened. I aver that I sold you a negro; (510) 
you became the owner; and your agent took possession and after- 

wards sold the negro for your benefit, and it is against conscience that 
you should refuse to pay the price. 

The position, that Williams had no authority to buy on credit, is not 
tenable. The authority to buy and sell is given in the most general 
terms, and in the absence of any restriction it is clear that the agent had 
authority to buy for cash or on credit as he deemed best, and to sell in 
the same way. The position, that by accepting the bond the plaintiff 
discharged the defendant from the original consideration, is equally un- 
tenable. Such would have been the effect if the bond had been what it 
purported to be. But when Mebane refused to adopt it as his bond, the 
plaintiff had a right to treat it as a nullity and to look to Mebane for 
the price of the negro, it being admitted that Sutton is insolvent. 

The plaintiff must have a decree for the price of the negro, with inter- 
est; and the defendant must pay the costs. — 

Per Curiam. Decree acocrdingly. 


Cited: Brittain v. Westall, 187 N. C., 32; Swindell v. Latham, 145 
N. C., 149. 








(511) 
RICHARD O. REED v. JOSEPH M. COX, ApMINIsTRATOR, Etc. 


Where at an execution sale a person said that if he could buy a negro at 
a small price he would convey him to the son of him against whom the 
execution was, and the negro was accordingly bought by him at one-third 
of his value: Held, that this was only a parol promise, which did not 
bind the party making it, and that he could not be held to be a trustee 
for the son. 


Appgat from a decree of the Court of Equity of Pergumeans, at 
Spring Term, 1850, Ellis, J. 


Heath for plaintiff. 
A. Moore for defendant. 


Nasu, J. The bill alleges that a negro boy named Nelson, the prop- 
erty of the plaintiffs father, was levied on by the sheriff to satisfy an 
execution against him, and that at the sale he was purchased by Jona- 
than Jacocks, the defendant’s intestate, for $50. The bill further alleges 
that before the sale commenced, many persons who were creditors of his 
father being present for the purpose of securing their debts, the deceasd, 
who was the unele of the plaintiff, “publicly proclaimed that that boy 

355 











IN THE SUPREME COURT. [41 





Reep v. Cox. 





Nelson was the playmate of his nephew, your orator, and if they, the 
creditors of your orator’s father, would allow him, the said Jacocks, at 

some small sum, to purchase the boy, he, the said Jacocks, would 
(512) make a present of him to his nephew, your orator.” The bill 

states that the testator did purchase him for $50, he being worth 
$150, received a bill of sale from the sheriff, took the boy into his pos- 
session, and that the defendant, his executor, still so has him. It prays 
that the defendant may be decreed to convey the boy Nelson to the plain- 
tiff. “And if your orator is not entitled to have and receive the said 
slave as a gift from his uncle, then that your Honor will decree that the 
said Joseph M. Cox and his testator held and do hold the said slave in 
trust for your orator, and, upon the payment of the sum bid for said 
slave, with interest thereon, that your orator receive a title to said slave” 
—and a prayer for an account. 

The answer denies all knowledge of the transaction as set forth, and 
denies the right of the plaintiff to the relief he seeks. 

Replication was taken to the answer, and upon the hearing the court 
decreed that the defendant should convey the negro Nelson to the com- 
plainant, and account, ete., from which decree the defendant appealed. 

We are of opinion that the decree appealed from is erroneous. The 
bill does not contain such a statement as authoriezs the court to grant 
the relief asked for. The bill expressly states that the promise made by 
the testator, Jonathan Jacocks, at the time of the sale was that he would 
make, at some future time, a gift, a present, of the negro Nelson, to the 
complainant, if he was permitted to purchase him cheap. That such 
was the fact appears from the prayer of the bill; it is, “That if the 
plaintiff is not entitled to receive the negro Nelson as a gift, ete.” Now, 
we know of no case, nor has any been cited in the argument, to show that 
a court of equity ever has or can decree the performance of a patrol 
promise to make a gift of a slave. It would be directly in conflict with 

the statute of frauds, by which it is declared that “No gift of any 
(513) slave thereafter to be made shall be good or available either in 

law or equity, unless the same is in writing, signed by the donor 
and attested by at least one credible witness.” Conscious of this obstacle, 
the prayer is varied in the latter part: if the plaintiff cannot receive 
Nelson as a gift, “then that it may be decreed that Jonathan Peacocks 
and the defendant, his administrator, may be decreed to be trustees for 
him, and upon his paying the $50 and interest, a conveyance may be de- 
creed,” ete. In substance it is the same prayer, and relies upon the 
same statement of facts to sustain it. Place them in any position you 
please, it is still an attempt to induce the court to compel the defendant 
to carry into execution a parol promise to give to the plaintiff a negro. 
Calling it a trust does not make it one. In no point of view was Jona- 
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than Jacocks an agent of the plaintiff in making a purchase. Nor does 
the bill so charge. It is drawn with the view that there might not be a 
discrepancy between the allegata and probata. The whole of the conduct 
of Jonathan Jacocks and his declarations at the time of the purchase 
show that he was purchasing for himself. If he has trespassed upon the 
rights of any by his conduct at the sale, it was not upon those of the 
plaintiff. The cases cited in the argument on behalf of the plaintiff do 
not affect this case. In Jones v. Foster, 22 N. C., 201, the decision was 
upon the ground that the proofs did not support the allegations of the 
bill. Cook v. Redman, 37 N. C., 623, was upon a bequest in a will, The 
testator gave two legacies to his son, the defendant, who had previously 
promised to hold one of them to the use of the plaintiff, his sister. This 
promise was held to create a trust in the defendant for the plaintiff. 
Here, according to the testimony, was a clear trust in favor of the sister. 
And it would, say the Court, be a fraud upon the testator, to whom the 
property belonged, to permit the son to avail himself of an omis- 

sion in the will caused by his own promise. And in my opinion (514) 
it would have been a clear fraud upon the plaintiff. But for the 
promise made by the defendant, the father would have given the prop- 
erty claimed by the will. These cases, it is believed, do not assist the 
plaintiff. 

Per Curt. The bill dismissed with costs. 


Cited: Davis v. Hill, 75 N. C., 229. 








ELIZABETH HUNTLY v. ROBERT 8S. HUNTLY er At. 


A., being separated from her husband, it was agreed between B., the brother 
of A., and the husband, that in consideration of $200 and other consid- 
erations from B. to the husband, the husband should deliver three ne- 
groes to B., for the sole and separate use of A., and the negroes were 
accordingly so delivered. Afterwards A, became reconciled to her hus- 
band. Held, that B. held these slaves as trustee for the sole and separate 
use of A., and must account for them as such, with the right, however, to 
be reimbursed such sums as he had advanced for A. 


Appeat from a decree of the Court of Equity of Anson, at Spring 
Term, 1847. 

The bill was filed in March, 1847, by a married woman, by her next 
friend, against her husband and her brother Samuel H. Ratcliff. It 
states that in 1838 differences arose between the plaintiff and her hus- 
band for causes which obliged her, as. she conceived, to separate from 
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him; and that she did so and put herself under the protection of her 
said brother, who undertook the office of her next friend, and to direct 
her and maintain and aid her in asserting her rights, and in that capac- 
ity he brought a suit in her name against her husband for alimony, and 

certain slaves of the husband were seized under an order in the 
(515) cause, and, in order to regain the possession of them, the hus- 

band was under the necessity of procuring a bond to be given 
for $4,000 for the production of them as the court might decree; that 
friends of the parties then interposed their good offices to arrange the 
differences and put an end to the controversy with as little expense 
and scandal as possible; and that, to that end, it was finally agreed be- 
tween the parties that, in consideration of $200 paid to him by the 
brother on behalf of his sister, the plaintiff and the said Ratcliff would 
pay the costs of the suit for alimony and indemnify the husband against 
the debts and contracts of the plaintiff, while they should live separate, 
and also that the said bond for the production of the negroes should 
never be enforced; he, the husband, should convey three slaves, named 
Mary, Lewis, and Joe, to the sole and separate use of the plaintiff, so 
that she might possess and enjoy them free from the debts, disposition, 
or control of the husband; that on 22 May, 1838, in order to perpet- 
uate the said agreement, and bind the parties to its performance, the de- 
fendant Ratcliff, with one McColl as his surety, executed a bond to the 
husband in a parol sum of $3,000, with a condition underwritten as fol- 
lows: “The condition of this obligation is such that whereas a misun- 
derstanding has taken place between the above mentioned Robert S. 
Huntly and his wife, Elizabeth, and they separated, and she took legal 
measures to procure from said Huntly a separate maintenance, and the 
sheriff seized certain negroes, ete., and took the bond of one Elijah 
Huntly for the delivery, etc.; and the friends of the said parties, being 
anxious that the said controversy should be settled with as little expense 
and delay as possible, and the parties agreed to settle all existing law- 
suits on the following conditions, towit: The said Robert S. Huntly has 

agreed to give to his wife, Elizabeth, a negro woman by the name 
(516) of Mary and her two children, Lewis and Joe, of which negroes 

he agrees to awarrant and defend the title forever to her and her 
heirs, and that she may forever hereafter use, possess, and enjoy said 
negroes free from any contract or liabilities on his part; and the said 
James H. Ratcliff agrees, in behalf of his sister, the said Elizabeth, to 
pay to the said Robert S. Huntly $200 in cash in part consideration of 
said negroes, and to pay all such costs and expenses as may have accrued 
or shall accrue in consequence of any suit or suits of the said Elizabeth 
against the said Robert S., and that the bond given by Elijah Huntly to 
the sheriff of Anson for the delivery of the said negroes shall forever be 
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null and void, and that the said Robert S. shall never be liable for the 
debts and contracts of his wife, so long as she may live separate and 
apart from her husband: Now, if the said James H. Ratcliff shall shall 
well and truly perform all his part of this agreement, then the above 
bond to be null and void; otherwise, to remain in full force.” 

The bill further states that the husband accepted the money and bond, 
and that, in execution of his part of the agreement, he then delivered 
the three negros to the said Ratcliff, as trustee for the plaintiff, whereby 
the said Ratcliff became possessed of the slaves in trust for the sole and 
separate use of the plaintiff, and bound to apply them to her benefit and 
account to her for their profits, and convey them according to her direc- 
tions; and that he, Ratcliff, had them in his possesion ever since. 

The bill further states that, in 1840, the plaintiff and her husband be- 
came reconciled and again lived together in harmony, and had done so 
ever since; and that from the period of the reconciliation the deefndant 
Ratcliff had applied the profits of the slaves to his own use and refused 
to let the plaintiff have any benefit therefrom, and denied any right in 
her to the slaves. The prayer is that the slaves and their increase 
may be declared to be in equity the property of the plaintiff, and (517) 
that the defendant may be decreed to execute a proper declaration 
of trust for the sole and separate use of the plaintiff, or execute a con- 
veyance to some fit person on such trust, and also account to her for the 
past profits. 

The defendant demurred to the bill for want of equity and many other 
causes enumerated, and on argument the demurrer was sustained and the 
bill dismissed with costs, and the plaintiff appealed. 


Winston for plaintiff. 
Strange for defendant. 


Rurrin, C. J. The effect of the transaction between these parties 
upon the legal title is not an open question; for, in an action of detinue 
brought by the husband for the slaves, after the reconciliation, the Court 
held the title at law passed to the brother as upon a sale and delivery. 
Huntley v. Ratcliff, 27 N. C., 542. The question is, then, for whose bene- 
fit he took the title—his own, or his sister’s, or the husband’s Upon that 
it would seem there could be little doubt. As the bill is framed, there is 
no doubt at all, because the bill states explicitly that the original agree- 
ment by parol was that in consideration of the money paid to him by 
Ratcliff on behalf of his sister and the other stipulated benefits to 
Huntly, he, Huntly, should convey the negroes—not saying to whom— 
to the sole and separate use of his wife, so that she might possess and 
enjoy them free from the husband’s debts or control; and further, that 
in execution of that agreement the husband, after getting the money and 
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bond, in consideration thereof actually delivered the negroes to the de- 
fendant Ratcliff, upon such trust, to the sole and separate use of the wife. 

According to these allegations, which the demurrer admits to be 
(518) true, it is perfectly clear that there was a parol sale and delivery 

of the slaves upon the alleged trust for the wife; and, thus taken, 
the whole beneficial interest would be in the wife, and the brother would 
have to be regarded as paying the money and assuming the obligations 
set forth, out of good-will and bounty to his sister, to prefer and advance 
her; and, of course, the demurrer would be overruled. But to have that 
effect it is not necessary to insist on the terms used in the bill, taken liter- 
ally; but the written contract and the attendant circumstances are suf- 
ficient to convert the brother into a trustee for the plaintiff to her sepa- 
rate use with only one qualification, that is, that the brother should be 
entitled to insist on being reimbursed by his sister, or out of the prop- 
erty, the money he advanced in order to obtain the conveyance of the 
slaves, and for the costs and the maintenance of the plaintiff, or any- 
thing else on her account. It is just he should be thus reimbursed, if he 
choose to insist on it, as it does not appear that he intended a pure gift 
to her. But it is certainly as just that he should claim nothing more 
than the reimbursement of those sums and his expenses in the execution 
of the trust; for, undoubtedly, nobody intended or understood that the 
slaves were conveyed to him as his property, or, rather, to his own use. 
On the contrary, the articles—for so they are to be regarded—state that 
he, Ratcliff, agreed, “on behalf of his sister,” et¢.; thus showing, though 
confused and very badly expressed, the character in which he acted and 
the ends in view, namely, the securing a proper provision for the plain- 
tiff, independent of the husband. Hence he disposes of her suit for alli- 
mony without scruple, and engages to pay the cost of it, and to give up 
all her claims on her husband or other parts of his estate. Then the in- 
strument, though not executed by the husband, but in the form of an 
obligation to him, proceeds to state or recite what the husband agreed to 

do, which is, “to give his wife the said slaves, that she may for- 
(519) ever use and enjoy them free from his debts or control.” That 

was not intended as a present executed gift to the wife. Several 
reasons show that it was not. It would leave the legal title in the hus- 
band, as trustee by implication for the wife, which would have exposed 
her to the necessity of suing him again in equity, while it was the prin- 
cipal purpose of the arrangement to terminate all litigation between 
them. Besides, the husband was not to execute the instrument. There- 
fore, that deed was only intended as permanent evidence of an executory 
agreement by the husband to make a conveyance which would be proper 
to secure to the wife such a separate property in the negroes as would 
be equivalent to an absolute gife to her, if sole. That agreement was 
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afterwards executed by the delivery of the negroes to Ratcliff in con- 
sideration of the price paid and the other things specified. It would 
have been better, no doubt, if the conveyance had been in writing, with 
a clause plainly setting forth the trust. But the parties seem to have 
been inops consilii and very incompetent to put such transactions into 
approved form; and therefore the intention is to be gathered from all 
the attendant circumstances, It is true, then, that there is no written 
declaration of trust, nor any statement that one was expressly made, 
orally, upon the delivery of the slaves to Ratcliff. But the delivery is 
clearly to be referred to the prior contract, and therefore the trust for 
the separate use of the wife was incorporated into the parol transfer, 
subject, nevertheless, as before mentioned, to the making good to the 
trustee his advances. Upon the whole, therefore, it is manifest that 
there was an unequivocal intent to exclude the right of the husband, and 
that Ratcliff cannot in conscience hold the slaves for his own benefit; 
and it follows that he took them to the use of the plaintiff, who has a 
right to a declaration of the use, and to the profits of the slaves, and that, 
to those ends, she is entitled to the defendant’s answer. Consequently, 
the decree must be reversed and the demurrer overruled, with costs 

in both courts. (520) 

Per Curiam. Decree reversed. 


Cited: 8. c., 48 N. C., 250. 








ABEL GRIFFIS v. JOHN W. YOUNGER. 


Where a fraud has been practiced on an infant in order to procure from him 
a contract for the sale of his land, a court of equity will neither compel 
him to execute the contract nor will it require him to make compensation, 
if the infant has been guilty of no fraud himself. 


AppgaL from the Court of Equity of Atamance, at Spring Term, 
1850. 


Graham for plaintiff. 
No counsel for defendant. 


Nasu, J. The case is before us upon an appeal from an interlocutory 
order of the court below, dissolving the injunction heretofore granted. 
The plaintiff requests the Court not to suffer the defendant to avail him- 
self of the protection which the law throws around him, because of a 
fraud, it is alleged, perpetrated by him and his father, Richard Younger, 
upon his intestate, John Griffis. It is imposisble to read the plaintiff’s 
bill and not be satisfied that there is no foundation for this charge. 
Richard Younger, the father, was indebted to John Griffis, the intestate, 
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(521) by note, and the defendant, a minor of 18 years of age, lived 
with him and constituted a part of his family. In July, 1850, a 
notice was published by the father in the public papers, that “he had set 
his son at perfect liberty to transact his own business, make his own con- 
tracts, pay his own debts, manage his own farm, and claim the products 
from said farm, as if he had arrived at full age.” In two months there- 
after, towit, in the succeeding September, John Griffis purchased from 
this liberated boy the tract of land in question. The bill nowhere charges 
that John Griffis believed, from the published notice, that thereby the 
defendant was invested with power to make a valid conveyance of his 
land. He must have known it could have no such effect. But again the 
bill states that the consideration given for the land was $400, which was 
paid “in a wagon and horse, and cash to the amount of $150, and the 
residue by the transfer of a note or bond held by John Griffis on the said 
Richard Younger.” What was the estimated or real value of the wagon 
and horse, or the amount of the note or bond, we are not told; but we 
are assured “that the sale was highly beneficial to the defendant, as it 
enabled him to remove to the State of Missouri, and carry with him his 
father and family.” The veil attempted to be thrown over the trans- 
action is too slight to mislead any one. If a fraud was perpetrated, it 
does not lie at the door of the defendant, and it is a matter of surprise 
that the defendant should have been enjoined from asserting his legal 
right in disposing of his land. If any doubt could be entertained as to 
the true character of the transaction, it is removed by the answer. It 
states that at the time the circumstances occurred, Richard W. Younger, 
the father of the defendant, was entirely insolvent, and indebted by note 
to John Griffis, who was his nephew, in the sum of $230, and the defend- 
ant being the owner of the tract of land in controversy, the plan was 
formed between his father and John Griffis to make the land pay 
(522) the note, and furnish the means of transporting the family to the 
State of Missouri; that the defendant was under 16 years of age 
at that time, and never received any part of the price of the land, but 
his portion of his traveling expenses; and that the money advanced by 
Griffis was $75. Here, then, is the case of a boy, not quite 16, induced 
by a needy father to sell his land, his only patrimony, to pay a debt for 
which he was in no way bound, and the bill alleges it was highly bene- 
ficial to him. We cannot perceive how. If the whole transaction was 
not a fraud upon the defendant, it was an unprincipal advantage taken 
of his youth and ignorance, and can receive no countenance or protection 
in a court of equity. 
The bill prays that the defendant shall be enjoined from selling the 
land, and that it, the land, may be held, by a decree of this Court, liable 
to pay to the plaintiff what his intestate paid for it. In addition to the 
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reasons assigned in the bill why the prayer should be granted, it has 
been urged upon us in the argument that the injunction ought not to be 
dissolved, because the defendant has not offered to repay the money, nor 
to return the property given by John Griffis, nor to compensate the 
plaintiff for the improvements put upon the land. No one of these 
things was he bound to do. The bill does not allege that any portion of 
the price of the land was ever received by the defendant—the allegation 
is general that it was paid, but to whom it does not state—and the de- 
fendant expressly denies he had ever received anything but his portion 
of the traveling expenses, and that, doubtless, from his father. As to the 
improvements, the bill alleges that John Griffis sold the land to Faucett 
and Rogers, with warranty, who made valuable improvements, after the 
premises were recovered from them by the defendant. Mr. Griffis had 
paid them their purchase money with interest on it. If then, 
improvements had been put upon the land, the question of com- (523) 
pensation cannot arise between these parties. 

We have examined the authorities cited in the argument by the plain- 
tiff’s counsel, and while we do not question their soundness, we do not 
consider them as applicable to this case. Chancellor Kent, in treating 
of the contracts of infants, lays down the general proposition that an 
infant is not to be protected in his fraudulent acts, and he refers to 
Badger v. Phinney, 15 Mass., 643. The only question was whether the 
administrator of the infant could avoid his contract, he having died 
without so doing. Clark v. Cobley, 2 Cox, 173, is more in point, 
but it is still no authority in this case, for the purpose for which it 
was used. The defendant’s wife, while sole, had executed to the plaintiff 
two notes. Upon the marriage, the defendant took them up, giving his 
own individual bond for the amount. Being sued, he pleaded his 
infaney, which was allowed him. Thereupon, the bill was filed and the 
prayer was that the defendant should be decreed to pay the amount of 
the bond or return the notes, and the Court decreed the return of the 
notes upon the ground of fraud practiced upon the plaintiff. We have 
already said, we do not consider the defendant as having been guilty of 
any fraud, and that he had not received from John Griffis any part of 
the price of the land. The horse and wagon and money were in the pos- 
session of the father, and the note, as far as disclosed by the bill, was s3 
likewise, and the debtor died insolvent soon after he reached Missouri. 

We do not consider the difficulties to which the plaintiff alleges he 
will be exposed in making a recovery against the defendant if the in- 
junction shall be dissolved, as any reason why it should be continued. 
They are difficulties into which John Griffis entered with his eyes open; 
he voluntarily encountered them. The plaintiff has no claim to the relief 
he seeks. 
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(524) The interlocutory order of the court below, retaining the in- 
junction to the final hearing, is erroneous and must be reversed, 
and the injunction dissolved with costs. The plaintiff must pay the 


costs of this Court. 
Per Curiam. Reversed with costs. 








A. H. MARCH et aL. v. PHILIP BERRIER. 


When the land of an infant is sold by a decree of a court of equity for a 
particular purpose, any surplus of money that remains after that pur- 
pose is accomplished will be regarded as real estate, and upon the death 
of the infant intestate, will go to his heirs at law and not to his next 
of kin. 


Cause removed from the Court of Equity of Davipson, at Spring 
Term, 1850. 

Henderson Wilson died indebted beyond the amount of his personal 
estate, and leaving an only child, Sarah Ann, an infant, to whom several 
tracts of land descended from her father. In 1844, upon the application 
of the infant’s guardian, one piece of land was sold under a decree of 
the court of equity by the clerk and master, and the proceeds, $1,891, 
brought into court; and under the direction of the court, the sum of 

$1,251.36 was applied in discharge of the costs and the residue of 
(525) the father’s debt. The remaining sum of $639.64 was paid by 

the clerk and master to the defendant Perry, the guardian of the 
infant. In 1848 Sarah Ann died intestate, while an infant, and left no 
issue, parent, brother, or sister, but leaving a grandmother, who was her 
next of kind. The defendant Berrier was the husband of the grand- 
mother and administered on the estate of Sarah Ann, and received from 
Perry tlie said sum of $639.64, with the interest thereon accrued in the 
guardian’s hands, as a part of his intestate’s personality, and claims it in 
right of his wife. The bill is brought by the paternal uncles and aunts 
of Sarah Ann, who are her heirs at law, praying that the money and 
the interest may be declared to belong to them, and for a decree accord- 
ingly. 


Mendenhall for plaintiff. 
No counsel for defendant. 


Rurriy, C. J. When a court of equity orders a sale of the real estate 
of an infant, in order to raise money for a particular purpose, it would 
not, upon its own principles and independent of any provision by 
statute, allow its decree to affect the right of succession to a surplus 
remaining after answering that purpose. The money stands for the 
land, of which it was the proceeds. The principle, however, has been 
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rendered yet more obligatory by the legislative sanction in the acts of 
1812, 1818, and 1827; Rev. Stat., ch. 54, sees. 26, 27, and ch. 85, secs. 
7, 8. Accordingly, it has been held that, when the owner died without 
having capacity to dispose of the fund it was to be regarded as land, in 
respect to the right of succession. Scull v. Jernigan, 22 N. C., 144; 
Gillespre v. Foy, 40 N. C., 280. Those cases show also that the receipt 
of the money by the infant’s guardian makes no difference. The acts of 
that person, or the dealings between him and the infant’s ad- 
ministrator, cannot change the equitable nature of the fund, so (526) 
as to disturb the rights of the heirs at law. The interest, indeed, 

which accrued during the infant’s life, is personalty, as the profits of 
the land during that period would have been. But the capital and the 
interest thereon since her death belong to the heirs at law. 

Per Curt. Decree accordingly. 


Cited: Dudley v. Winfield, 45 N. C., 92; Allison v. Robinson, 78 
N. C., 226; Black v. Justice, 86 N. C., 512; Lafferty v. Young, 125 
N. C., 300. 








GABRIEL P. COX er aL. v. JAMES H. JERMAN ert at. 


A purchaser of land cannot be compelled to pay the purchase money before 
he has obtained a title. 


Appeal from a decree of the Court of Equity of Durum, at Spring 
Term, 1850. 


J. H. Bryan for plaintiffs. 
D. Reid and W. Winslow for defendants. 


Pearson, J. The bill alleges that, in January, 1848, the plaintiff Cox 
purchased of one James P. Davis, the intestate of the defendants, a tract 
of land for the price of $860, and to secure the payment thereof executed 
two notes, one for $500 and the other for $360, with Windal Davis, the 
intestate of the other plaintiffs, as surety; that at the time of the pur- 
chase the said James P. Davis said he was not then able to make title, 
but promised to do so before the first of the said notes fell due, and 
executed an instrument, under seal, by which he acknowledged 
“that he had received the said two notes in payment for the land, (527) 
and bound himself to defend the land to the said Cox and his 
heirs absolutely forever”; that the intestate of the defendants had 
purchased the land at a sale made by the clerk and master, and had 
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given his notes for the purchase money, but died in March, 1848, with- 
out paying for the land and before he had obtained a title therefor; that 
the defendants in April, 1848, administered upon the estate of the said 
James P, Davis, and soon afterwards brought suit upon the first note, 
and have taken judgment, and intend issuing execution, and also intend 
to put the other note in suit. The prayer is that the defendants be 
enjoined from issuing execution and from suing on the other note, and 
for general relief. 

The defendants admit the several allegations of the bill, but aver that 
the plaintiff Cox, at the time he purchased, knew that their intestate had 
not obtained title for the land, and that he could not get title until his 
notes to the clerk and master were paid. They also aver that the estate 
of their intestate is entirely solvent, and insist that as the plaintiff Cox 
has taken possesion of the land, they ought not to be restrained from 
collecting the money due the estate of their intestate, and that the plain- 
tiff Cox should be left to his action for a breach of the bond or contract 
of sale. They further insist that, as administrators, they have no power 
to make title—the purchase money not having been paid—and that the 
heirs at law of their intestate ought to have been made defendants. 

We concur with the judge below, and think the injunction ought not 
to have been dissolved. It is clearly against equity to compel the pur- 
chaser to pay the price before he has obtained a title, and when, it may 
be, he never will be able to get one. 

Whether the plaintiffs can bring on the cause for a final hear- 

(528) ing as the bill is now framed and with the present parties is a 

matter for their consideration. They can hardly expect to be 

allowed the land and have a perpetual injunction against the collecting 

of the purchase money. The contract ought to be specifically performed, 

or else set aside, if those represonting the vendor are unable to complete 
the title. 

The defendant must pay the costs in this Court. 


Per Curiam. Affirmed. 


Cited: Howard v. Kimball, 65 N. C., 178; Miller v. Feezor, 82 N. C., 
195; Leach v. Johnson, 114 N. C., 88. 
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JASPER HICKS v. WILLIAM P. FORREST. 


1. Where a parent, on the marriage of his daughter, delivers negroes to his 
son-in-law, his subsequent declarations, in the absence of the son-in-law, 
are not competent evidence. 


2. Where negroes are delivered by a parent to a son-in-law, at the time of his 
marriage, and the son-in-law, afterwards, in the lifetime of the parent, 
sells the negroes, they are still to be considerer as a gift by the parent, 
and the advancement is to be valued at the time of the delivery. 


Cause removed from the Court of Equity of Granvice, at Fall 
Term, 1849. 


J. H. Bryan and J. T. Littlejohn for plaintiff. 
Gilliam and Lanier for defendant. 


Nasu, J. Mills Taylor died in 1840, intestate, and leaving the fol- 
lowing children: James P. Taylor, Elizabeth Jane, wife of John 
Gill, and Frances, the wife of William P. Forrest. Elizabeth (529) 
died after her father, and John Gill, her husband, administered 
on her estate; and William P. Forrest was then duly appointed admin- 
istrator upon the estate of Mills Taylor, and took into his possession all 
of the personal property belonging to it. The intestate, at the time of 
his death, owned a number of slaves, which were divided among the 
children. 

The bill is filed against William P. Forrest and his wife, Frances, and 
against said Forrest as administrator of Mills Taylor, by the other chil- 
dren and those who represent them, for an account and settlement of the 
estate. It charges that during his life Mills Taylor lent to William P. 
Forrest a negro boy by the name of Stephen, whom the said Forrest sub- 
sequently sold in the lifetime of Mills Taylor for $1,050 cash, which he 
appropriated for his own use, and for which he is chargeable, together 
with interest. It further alleges that the defendant Forrest has exhibited 
a large account against the estate for the board of Elizabeth Jane Tay- 
lor, the intestate of the plaintiff John Gill, which, it charges, is unjust, 
as the said Elizabeth was, during the time she stayed with Forrest, a 
visitor at his own request; and if she was a boarder, the charges are 
too high. 

The answer admits the sale of Stephen, and alleges that he was given 
to the defendant Forrest by his father-in-law, Mills Taylor, when he 
was quite young and of little value; and that he is an advancement to 
him, and that, as such, he is ready and willing to account for him. It 
further alleges that for the time board for Elizabeth is. charged she was 
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not a visitor with the defendant, but, he being a teacher, she was placed 
by her father with him as a pupil, for whose board he promised to pay; 
and that he did, from time to time, furnish the defendant with provisions 
of different kinds, for which he is duly credited in the account filed 
by him. 
(530) Upon the coming in of the answer, replication was taken, and 
upon the hearing a decree for an account was made and a refer- 
ence to the master had to state the administration accounts of the de- 
fendant Forrest. The master made a report, which is excepted to by 
both parties. 

In arguing the exceptions the parties agreed to bring before the Court 
for the present only those relating to the negro Stephen and the board 
of Elizabeth Jane. 

Exception 11 is as follows: That the master, in and by his said report, 
hath certified that he finds that the negro boy Stephen was lent to the 
defendant and his wife, Frances, by Mills Taylor, the defendant’s intes- 
tate, and has charged this defendant with the sum of $1,050 for which 
the said negro was sold by the defendant; whereas the master ought to 
have certified that the said negro Stephen was given by the said Mills 
Taylor to the defendant and his wife, Frances, and ought to have 
charged this defendant with only the value of said negro at the time he 
was delivered by the said Mills Taylor to the defendant and his wife, 
Frances, and as an advancement to them. This exception must be al- 
lowed. It is not diffieult to see how the master was led into the error 
committed, All the testimony cited by him as sustaining his view are 
conversations and declarations of Mills Taylor, held and made by him 
after the delivery of Stephen and in the absence of the defendant. This 
testimony is inadmissible. This point is fully established by Cowan v. 
Tucker, 30 N. C., 426. 

But another and much more important question is still to be disposed 
of. Stephen was sold by the defendant Forrest before the death of Mills 
Taylor. Was he, therefore, within the meaning of the proviso to the act 
of 1806, in the possession of the donee so as to render it an advance- 

ment? The language of the act is: “Provided, that when any 
(531) person shall have put into the actual possession of his or her child 

or children any slave, and the said slave shall remain in the pos- 
session of such child or children at the time of the death of such per- 
son,” etc. The case is very clearly not within the letter of the act. Is it 
within its meaning? We are told that if we adhere to the words alone 
of an act, we adhere to the bark. And if, in cases ariing under the 
proviso to the act of 1806, we adhere strictly to the words, not one-half 
of them can take effect. In this case the delivery, the gift, was made to 
Forrest. He was not the child of Taylor; and yet was it ever doubted 
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such a gift came within the act? And why? Because it is certainly 
within the meaning of the proviso. We are at liberty to look to the 
meaning of the act; and that meaning is the law, when discovered. 
What, then, did the Legislature mean in using the words, “and the said 
slaves shall remain in the possession of such child at the time of the 
death of such person”? It means that the parol gift shall take effect as 
an advancement in all cases where the parent dies intestate without 
resuming the possession. Such is the opinion of the Court in Stallings 
v. Stallings, 16 N. C., 298. The language of Judge Hall is: “If the 
parent suffered the child to remain in possession during his life,” ete. 
“The law is intended to give the parent power over property thus situ- 
ated; but if he did not think proper to exercise it, the property should 
then be considered an advancement.” The language of Judge Hender- 
son in the same case is: “The act of putting the property into the pos- 
session of the child makes the gift, if it be not subsequently revoked, or 
if consummated by the parent’s permitting the slave,” ete. The lan- 
guage of the Chief Justice in Cowan v. Tucker, 27 N. C., 80, is still 
stronger to the same effect. Speaking of the proviso we are consider- 
ing, he says: “It meant merely that where a parent intended to make a 
gift to a child, and put the slave into his possession, and did not in his 
lifetime retract the gift nor dispose of the property by making a 

will,” ete. So far as the parent’s right to the slave is concerned, (532) 
the gift is not consummated until his death. He may at any 

time revoke it, either by taking possession or disposing of him by will. 
If he does neither, it is evidence that he intended the gift to take effect 
as an advancement. And as he can reclaim the negro from the posses- 
sion of any one if that possession has not ripened into a good title by 
laches, so it makes no difference in whose possession the slave actually 
is at the time of his death. 

When Cowan v. Tucker was a second time before the Court, 30 N. C., 
426, the same idea was again expressed by the Court, namely, that not 
resuming the possession by the parent and his failure to make any other 
disposition during his life is substantially the case stated in the pro- 
viso; and the slave is to be considered as in the possession of Forrest 
at the time of the death of Taylor, and was, therefore, an advance- 
ment to him; and is to be valued at the time of the delivery. The 
plaintiff's first exception is overruled, in confirming the exception of the 
defendants. 

Exception 13 of the defendants is overruled. We are of opinion, from 
the proofs in the case, that the price allowed by the master for the board 
of Elizabeth Jane was a fair and proper one; and that she was not a 
visitor at the house of the defendant, but a boarder. This embraces the 
plaintiff's second exception, which is also overruled. 
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Exception 14 of the defendant is sustained, as the conclusion of the 
master was arrived at through an error as to Stephen. 
Per Curiam. Decree accordingly. 


Cited: Shiver v. Brock, 55 N. C., 140. 








(533) 
JESSE W. LEE v. WILLIAM McBRIDE. 


When there is a tenant for life of slaves and a remainderman, it is no injury 
by the tenant for life to the remainderman simply to remove the slaves to 
another State, or thus to remove them and sell nothing more than his own 
interest in them, unless he does it fraudulently for the purpose of injur- 
ing the remainderman by such sale, and an injury actually results. 


Cause removed from the Court of Equity of Currrrvck, at Spring 
Term, 1849, 

The bill was filed on 7 November, 1843, and states that Wilson G. 
Nash, on 14 June, 1841, by deed, conveyed to his daughter, Judith Lee, 
two slaves by the names of Sam and Harry, during her life, with re- 
mainder after her death to the plaintiff, then an infant son of the said 
Judith, reserving, however, to the donor the use of the negroes during 
his life; that the donor died, and shortly afterwards the defendant 
McBride purchased the said interest of Judith in the slaves, and took 
them into his possession and carried them beyond the limits of this State 
and sold them in October, 1843; that McBride was insolvent, but still 
had the money in his hands which he got for the negroes; and that the 
plaintiff believed he would lose his interest in the negroes unless McBride 
should be compelled to give security for their value. The prayer is, 
“that the defendant may discover what prices he obtained for the said 
negroes, and that he may be compelled to give security for the value of 
them, to be paid when the plaintiff should arrive at the age of 21 years, 

or to deliver the said negroes at that time to the plaintiff.” 
(534) The answer admits that Nash executed a deed for the negroes, 

but not to the effect stated in the bill. The deed is exhibited with 
the answer. By it the donor reserved the negroes to himself during his 
life, and. limited them thereafter to his daughter, the mother of the 
plaintiff, until the plaintiff should arrive at the age of 21 years, and then 
to the plaintiff absolutely, with a proviso, however, that should the 
plaintiff die before arriving at that age, then to such other child as the 
daughter might afterwards have who should first live to be 21 years of 


age. 
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The answer states that Jesse B. Lee, the husband of Judith Lee, was 
in possession of the negroes after the death of Nash, claiming them 
under the gift of his wife, and that under sundry executions against his 
property the negroes were sold by the sheriff for and during the term 
limited by the deed, namely, until the plaintiff should arrive at full age; 
and the defendant became the purchaser of that interest in them; that 
the defendant, in October, 1843, sold the slaves to a person living in Vir- 
ginia for $690, and received and used the same; that the defendant did 
not sell the negroes in absolute title, but expressly sold only his own 
interest in them, as he had purchased it, as aforesaid, that is, until the 
plaintiff should come of age, and that the sum received by him was not 
more than a fair price for the negroes during that period. 

The evidence did not materially vary the case from what the answer 
states it to have been, but rather confirms it, as it appears that the 
whole value of the negroes was, perhaps, double the sum for which the 
defendant sold them. Upon the hearing on the circuit it was declared 
to be the opinion of the court that, inasmuch as the defendant purchased 
a particular estate in the negroes until the infant plaintiff should arrive 
to the age of 21 years, it was a fraud upon the plaintiff, and intended to 
defeat the right in remainder, for the defendant to carry the 
slaves into Virginia, and there to sell them; and it was there- (535) 
upon decreed that the plaintiff should recover from the defendant 
the full sum of $690, with interest thereon from the filing of the bill. 
and the costs of the suit, from which the defendant appealed. 


Burqwin for plaintiff. 
Heath for defendant. 


Rurriy, C. J. The tenor of the deed under which the plaintiff claims 
is so different from the statement of it contained in the bill that perhaps 
it might properly be held that the plaintiff has failed to establish the 
right alleged by him. But passing by that, the Court is of opinion that 
the deeree is erroneous, both in the extent of the relief decreed and in 
the reason assigned for giving that relief. The decree is for the imme- 
diate payment to the plaintiff, though not yet of age, of the whole price 
which the defendant received for the negroes, with interest thereon from 
the bill filed, and that without any regard to the value of the particular 
estate or that in remainder, either at the day of sale or of the decree 
pronounced. That principle, as it seems to the Court, cannot be sup- 
ported, even upon the supposition that the particular tenant sold the 
property out and out; for it amounts simply to this, that by such a sale 
the particular estate is forfeited or extinguished. That is true at com- 
mon law in respect to conveyances of real estate in some instances. But 
even that is so only when the conveyance is one which passes the land 


371 











IN THE SUPREME COURT. [41 





Lee v. McBripe. 





itself, whether rightful or wrongful, as a feoffment or fine; and a bar- 
gain and sale, or other rightful conveyance, has no such effect. But 
equity proceeds on no such idea of forfeiture in any instance, unless pro- 
vided as a stipulation in the instrument creating the estate, or imposed 
by some particular law. We believe in several of the States there 
(536) are statutes which enact that a sale, or removal out of the State, 
of slaves by a tenant for life or for any other particular term 
shall work a forfeiture. It is so extremely difficult in many cases to fix 
upon any just rule for compensating the remainderman for the conve- 
nience and expense he almost certainly, and for the loss he may prob- 
ably ultimately, sustain from an absolute disposition of slaves by the 
particular tenant or the removal of them by him out of this State and 
to parts unknown to the rainderman—and especially when the slaves 
_are females—that it would certainly be a great relief to the courts and, 
apparently, wise legislation to provide by statute that by such a sale out 
and out, or by the removal of slaves out of the State, the particular estate 
should be forfeited, and the remainderman be entitled, at his election, im- 
mediately to recover the slaves themselves from the possessor or from the 
particular tenant the price he got or the value. But without the author- 
ity of the Legislature, the Judiciary cannot undertake to pronounce the 
particular estate extinguished by the wrongful act of the owner, in pro- 
fessing to sell and convey the whole property, or in removing them out 
of this State which last may or may not be to the prejudice of the 
remainderman, though it generally is. Courts of equity, in particular, 
will never set up such a doctrine of forfeiture, as it is, on the other 
hand, one of the jurisdictions of those courts to relieve against it. Upon 
that ground the decree is deemed erroneous. How far it should be 
varied, and to what extent the plaintiff would be entitled to relief, if the 
defendant had sold the whole property in the slaves, or had carried them 
to parts unknown to the plaintiff, with the intent to baffle his search for 
them and defeat his right, it is not necessary at present to say, nor, in 
some cases which might be supposed, would it be very easy to say. As 
the case stands, it is not established that the defendant professed to sell 
the negroes absolutely; but the contrary is to be inferred. The 
(537) bill does not distinctly charge, nor does the decree find, an abso- 
lue sale, but only, in general terms, that the defendant sold the 
negroes. As the bill is thus vague, it is not seen how the Court could 
declare such sale absolute, thereby going beyond the allegations of the 
party. 

But the defendant has answered, assuming the bill to contain that 
allegation; and he denies it explicitly, and says that he sold the negroes 
as he bought them, that is, until the plaintiff should come of age. There 
is nothing to contradict that, or to bring it into doubt, but the single 
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fact that the defendant carried them to the adjoining State of Virginia 
and sold them. We are not prepared to say that in any case that cir- 
cumstance, by itself, would be sufficient to establish that the sale was of 
a greater interest than belonged to the seller. But it cannot have that 
effect here, in opposition to the positive averment in the answer, and 
when the price received, as stated in the answer (which the plaintiff 
admits to be true, in that respect, by taking his decree for the sum), 
was much less than the value of the whole property and only a fair price 
for the real interest of the seller. It ought not, therefore, to be assumed 
that the defendant sold the negroes for more than the term for which 
he owned them, nor a decree made upon that hypothesis, but the con- 
trary. Then, if the defendant sold only the right he had, it cannot be 
questioned that he would have been justifiable in making it, had he made 
it to an inhabitant of this State, and not upon a concerted purpose that 
the vendee should carry them out of the State in such a manner as to 
place them out of the knowledge and beyond the reach of the remainder- 
man. Does the mere act of carrying them out of the State and selling 
them entitle the remainderman to redress against the particular tenant? 
The sale even of the absolute property does not displace the remainder, 
and the persen entitled to it may, upon the falling in of the par- 

ticular estate, recover the negroes themselves. We will not lay it (538) 
down that the remainderman may not bave an immediate action 

on the case at law, or be relieved in equity, as upon an injury to his 
rights as a remainderman by reason of the destruction of the property 
of which he is entitled to the remainder. But without pursuing that 
idea so as to ascertain in detail the different remedies and their extent 
in such a case, it may be safely laid down that it is not in law or in 
equity an injury by the particular tenant to the remainderman simply 
to remove slaves to another State, or thus to remove them and sell noth- 
ing more than his own interests in them; for if the remainderman knows 
the slaves and where they are, he has, against the purchaser, by way of 
securing his enjoyment of the slaves when his estate comes into possts- 
sion, a right to the same remedy he had here against the particular ten- 
ant, and it must be supposed that he will there get due redress according 
to his right. If, indeed, the remainderman sees that the particular ten- 
ant is about to remove the slaves out of this State, he may anticipate 
that purpose, and upon his application the court will restrain the execu- 
tion of the purpose and secure the forthcoming of the property. But 
when the remainderman lies by, and the other party does nothing more 
than part from his right to a person in another State, it is not seen that 
the remainderman has any cause of action therefor against the former 
tenant of the particular estate, or any ground for requiring him in 
equity to be responsible for the production of slaves over which he has 
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no longer a control, and which the law did not prohibit him from alien- 
ating. It is plain, therefore, that after a sale by a particular tenant the 
right to redress against him in either court depends upon the intention to 
injure the remainderman by the sale, and upon an injury to him result- 
ing in fact therefrom. Now, that cannot be assumed when it does 
(539) not appear that the slaves, though in another State, are not known 
to the remainderman, and as accessible to him as they were here 
before the sale. Here the bill states only that a few days before the suit 
commenced the defendant sold the negroes beyond the limits of this 
State; and it does not allege that the plaintiff did not know where they 
were, and could not trace them and have adequate remedy there by 
having their production duly secured; nor does it seek any discovery of 
the defendant’s vendee, nor state any reason whatever for not following 
the property. Therefore, as the defendenat was entitled to the interest 
sold by him, the court cannot hold that he had not a right to make the 
sale, though to a person out of the State, and that it was af raud in him 
so to do; since the plaintiff neither charges nor proves that the slaves 
were thereby placed beyond his knowledge or reach, or that he has been 
otherwise defrauded or in fact injured in the premises. For these rea- 
sons the decree must be reversed and the bill 
Per CurraM. Dismissed with costs. 


Cited: Haughton v. Benbury, 55 N. C., 341; Isler v. Isler, 88 N. C., 


579. 








(540) 
ALEXANDER F. SMITH v. JAMES WISEMAN ert AL. 


1. A testator devised as follows: “I leave with my daughter-in-law, Jane 
Smith, my negro boy, Ambrose, to work for her and Ebenezer’s four chil- 
dren’s support, until the youngest one arrives at the age of 17, then to be 
sold and the money be equally divided among them all, share and share 
alike.’” Jane was the widow of Ebenezer, a son of the testator; Ann, one 
of the four children, died in the lifetime of the testator. 

. Held, that the share of Ann lapsed, and because a part of the undisposed 
fund. 

3. Held, secondly, that the widow was entitled, equally with the children, toa 

share of the money which the negro was sold for. 

4. Susan, the youngest of the children, died after the testator, but before she 

arrived at the age of 17. Held, that here was a vested legacy and went 
to her administrator. 


5. Held, secondly, that the sale of the negro should take place when the next 
youngest of the children, who survived, should arrive at the age of 17. 


bo 
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6. In another clause the testator devised as follows: “I give to Alexander two 
tracts of land, one called, étc. I enjoin it on him to pay to each of Ebene- 
zer’s four children, $50 to each child, as they arrive at the age of 16; 
then the said lands will be his right and property, to him and his heirs 
forever.” Susan, one of the four children, died before the age of 16. 
Held, that the $50 so charged upon the land in favor of Susan, and that 
in favor of Ann who died in the lifetime of the testator, were sunk, and 
the land was to be held free of the charge. 


Cause removed from the Court of Equity of Davipson, at Fall Term, 
1849. 


No counsel for defendant. 
Mendenhall for plaintiff. 


Pearson, J. The bill is filed to obtain a construction of two clauses 
in the will of James Smith. 

The first is in these words: “In the seventh place, I leave with (541) 
my daughter-in-law, Jane Smith, my negro Ambrose, to work for 
her and Ebenezer’s four children’s support until the youngest one arrives 
at the age of 17, then to be sold, and the money to be equally divided 
amongst them all, share and share alike.” 

When the will was executed, Ebenezer, a son of the testator, was dead, 
leaving his widow, Jane, and four children, Margaret, Nancy, Ann 
Eliza, and Susan who was the youngest. Ann Eliza died in the life- 
time of the testator; and one question is, Who is entitled to the share 
that was intended for her? No cross-remainders are limited in them ex- 
pressly or by implication. The gift is not to the children, but to the 
four children of Ebenezer; and is just as definite as if the children had 
been separately named over. It is therefore clear that the share in- 
tended for Ann Eliza lapsed by her death, and is to be administered by 
the executor as an undisposed of fund. 

The next question is, Is Jane, the widow of Ebenezer, entitled to a 
share of the money for which the slave may be sold? The words, “the 
money to be equally divided amongst them all, share and share alike,” 
are broad enough, and we have no doubt include the widow. She is en- 
titled to an original share of one-fifth. 

Susan, who was the youngest child, died some years after the testator, 
but before she arrived at the age of 17. Two questions are made: What 
becomes of her share? It was clearly a vested legacy, and her adminis- 
trator succeeds to it. At what time should Ambrose be sold? The ex- 
ecutor insists that upon the death of Susan the sale and division ought 
to have been made immediately. The defendant Owen, who has since 
intermarried with the widow, insists that the sale should not be made 
until such time as Susan would have been 17 years of age had she lived, 
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(542) on the ground that a particular estate was limited until that time. 

We do not adopt either construction; and it seems to us obvious 
that the sale and division should be made when Nancy, who is now 
the youngest child, arrives at the age of 17. The testator did not fix on 
either of the children as the one whose age should limit the particular 
estate. His purpose was to give them the services of the negro man as 
long as they required it as a means of making a support, which he 
thought would be until the youngest arrives at the age of 17. 

The sale was postponed with a view to a particular purpose, and when 
that was accomplished by the arrival to the specified age of all the objects 
of his bounty, except such as died and could no longer stand in need of 
it, there ceased to be any reason for postponing the sale and division. 

Secondly. The eighth clause is in these words: “I give to Alexander 
two tracts of land, one called, ete. I enjoin it on him to pay to each of 
Ebenezer’s four children $50 to each child as they arrive at the age of 
16; then the said land will be his right and property, to him and his 
heirs forever.” 

Susan died before she arrived at the age of 16; and the question is 
whether she had a vested right to the sum of $50, charged on the land, 
to which the personal representatives succeed. Or does this charge, 
upon her death before the required age, sink into the land in favor of 
the devisee? A legacy is a gift of a part of the personal estate which is 
passed by the will to the executor, who is directed to deliver it over to 
the legatee; and to prevent legacies from falling into the residuum, and 
being treated as a part of the personal estate, which, upon the death of 
the intended object of the bounty before arriving at the required age, 
would be undisposed of, the ecclesiastical courts made a distinction be- 

tween such legacies as were vested in interest, although the time 
(543) of enjoyment was future, and such as were purely contingent, 

and did not vest unless a certain event happened; and in the con- 
struction of legacies properly so called, courts of equity, when assuming 
a concurrent jurisdiction, felt bound to follow the rules laid down in the 
ecclesiastical courts, adopting all the nice distinctions between gifts, 
“when,” “if,” or “provided,” and present gifts with an enjoyment in 
future or the payment of which only was deferred. The $50 in this case, 
if a personal legacy, would be of the latter description; and would, like 
the share of Susan in the proceeds of the sale of Ambrose, pass to her 
personal representative. But it is not a legacy. It is a charge upon the 
real estate, and therefore cannot pass over and become a part of the per- 
sonal estate upon the death of the person for whom it was so intended, 
before the happening of the event, her arriving at the age of 16. It is 
a trust which is enforced in equity. But since the death of the party, 
who would have been entitled to enforce it, before the required age, there 
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is no one who can call for it; and the devisee is allowed to hold the land 
free of the charge. This doctrine is well settled. 1 Roper on Legacies, 
431, 432. and the cases cited. 

The same reasons apply with equal if not more force to the $50 in- 
tended for Ann Eliza, who died in the testator’s lifetime. It is not a 
lapsed legacy, as if it were a part of the personal estate; but it sinks into 
the land for the benefit of the devisee, as the condition upon which it was 
to vest has not happened. 

The decree will declare the opinion of the Court upon the several mat- 
ters referred to, as hereinbefore stated. The costs must be paid by the 
executor out of the funds so as to divide it pro rata among the parties 
interested. 

Per CvrraM. Decree accordingly. 








(544) 
WILLIAM R. STRONG et at, v. JOHN C. MENZIES ert At. 


1. When in an injunction bill the answer admits the equity charged in the 
bill, but brings forward a new fact in avoidance of it, the injunction must 
be continued until the final hearing. 


2. When a voluntary deed of her property is made by a woman in contempla- 
tion of a marriage, afterwards consummated, without the existence of 
the deed being made known to the intended husband, this is in law a 
fraud upon him. 


Cause removed from the Court of Equity of Rocxrvenam, at Spring 
Term, 1850. 


Morehead for plaintiffs. 
No counsel for defendants. 
Pearson, J. It is admitted that in 1824 one Sneed conveyed to the 
defendant Menzies certain slaves in trust for the separate use of Eliza- 
beth, the wife of the said Sneed, with a power of disposition by deed, 
will, or otherwise. Soon thereafter Sneed died; the slaves were taken 
into possession by the said Elizabeth, and Menzies removed from the 
State. On 14 August, 1826, the said Elizabeth executed a deed by which 
she gave five of the slaves (being all except one) to Erasmus Jones and 
the defendant Adolphus Jones, reserving to herself a life estate.. In Sep- 
tember or October, 1826, the said Elizabeth intermarried with Robert 
Strong, the testator of the plaintiff, who took all of the slaves into pos- 
session and has kept possession of them ever since. In 1844 the said 
Elizabeth died. Erasmus Jones died some years before, leaving an only 
child, the defendant Eleanor, and Martha, his widow, who administered 
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(545) upon his estate and intermarried with the defendant Hamlin. 

After the death of the said Elizabeth, the slaves were demanded 
of the said Strong in the name of Menzies, the trustee, action of detinue 
brought, and a recovery effected. At the time of his marriage, Robert 
Strong was a widower in easy circumstances, and Elizabeth Sneed owned 
no property, except the said slaves and a small piece of land. The deed 
was attested by one Dunlap, the uncle, and G. W. Jones, the father of 
Erasmus and Adolphus, and was registered in November, 1825. G. W. 
Jones was the cousin and intimate friend of the said Elizabeth. Eras- 
mus and Adolphus Jones were quite young at the date of the deed. 

The bill charges that the deed was executed without valuable con- 
sideration, and after marriage was contemplated between the plaintiff’s 
testator and the said Elizabeth, in fraud of his marital rights and with- 
out his knowledge or consent. The prayer is to have the deed canceled 
and for an injunction. 

The defendants admit that the deed was made without valuable consid- 
eration. They do not deny that the marriage was in contemplation at the 
time it was executed, but simply say, “they do not know how long before 
the marriage the deed was executed, but suppose it was but a short time.” 
“They insist that the deed was fairly, legally, and honestly made, with- 
out any fraud upon the marital rights of the plaintiff’s testator.” “They 
deny that it is within their knowledge, or that it is their belief, that the 
deed was made without the knowledge or consent of the plaintiff’s tes- 
tator.” And “they deny that the deed was a fraud upon the marital 
rights of the plaintiff’s testator,” for the reason that when the slaves 

were demanded, he at first offered to give them up if he was in- 
(546) demnified against the claim of the Sneeds, and said he would take 

counsel; and for the further reason that he refused to pay for 
medical- attendance upon them. One of the slaves whose name was 
inserted in the original draft was left out of the deed; and the plaintiff’s 
testator did not in the lifetime of his wife make any complaint or at- 
tempt to have the deed set aside. 

A motion to dissolve is heard upon bill and answer; and it is often 
said that, upon the hearing, the answer is to be taken as true. This must 
be understood with much qualification, and, as a rule, is very apt to mis- 
lead. To obtain an injunction the plaintiff must make certain allega- 
tions, upon which his equity rests, and these he is bound to prove. If 
they are admitted by the answer, his case is made out. If the answer is 
fair and denies the allegation, as it is the only mode of proof to which he 
can resort, he is without proof and the injunction has nothing to rest on. 
But if the allegations, which the plaintiff is bound to prove, be admitted, 
and the defendant is under the necessity, in order to avoid the plaintiff’s 
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equity, of making an allegation, which he is bound to prove, then, in this 
stage of the proceedings, he is without proof and there is nothing for the 
motion to dissolve to rest on. 

This is the reason of the well settled rule, “When the answer admits 
the equity charged in the bill, and brings forward a new fact in avoid- 
ance of it, the injunction is continued until the final hearing.” Lindsay 
v. Etheridge, 21 N. C., 38; Bellona Company's case, 3 Bland. Ch., 442; 
Simon v, Cleggett, ib., 162. In such cases the defendant furnishes proof 
of the allegations necessary on the part of the plaintiff, and is without 
proof so far as his own allegations are concerned, and of course there is 
no foundation for his motion. The difference in the effect of the answer 
upon a motion to dissolve and upon the final hearing depends upon this: 
in the one case the plaintiff has no proof but the answer; whereas, in the 
latter, he is at liberty to resort to other proof. 

The plaintiff’s equity consists in this: A voluntary deed made (547) 
by the intended wife of the testator, in contemplation of the mar- 
riage, which was afterwards consummated, without the existence of the 
deed being made known to him. From these facts the law implies fraud ; 
for, by the marriage, certain rights accrued to the wife—the right to be 
maintained, to have her debts paid, and in case of survivorship to have a 
distributive share and dower; and it is necessarily a fraud for the wife, 
while she is acquiring these rights, to attempt to deprive the husband, 
by means of a deed made without his knowledge, of the corresponding 
rights which the marriage would confer on him. That the deed was 
voluntary and that the marriage took place is admitted; and that the 
marriage was in contemplation at the time the deed was executed, if not 
distinctly admitted, is certainly not denied. These are all of the affirma- 
tive allegations, and the fraud is made out unless the husband can be 
fixed with a knowledge of the execution of the deed before the marriage. 

The plaintiff avers negatively that, according to his belief, his testator 
did not have this knowledge. This he does on oath, and supports it, as 
far as it is capable of being supported, by the allegation of two facts, 
both of which are admitted, viz., that the possession and apparent owner- 
ship of the slaves continued in the wife up to the time of the marriage, 
and that the deed was not registered at the August term of the county 
court, which was held after the date of the deed and before the marriage. 
This is all he could do, and he is not required to prove a negative. 

It was therefore incumbent upon the defendants to rebut this prima 
facie case of fraud by an affirmative allegation that the fact was known 
by the plaintiff’s testator before the marriage. And the burden of 
proving this allegation is upon them. They have no proof, and 
consequently there is no foundation for the motion to dissolve, (548) 
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even if the allegation had been properly made. There is, however, no 
such allegation; so that the motion had neither “allegation nor proba- 
tion” to rest on. 

The defendants aver that the deed was fairly, legally, and honestly 
made, without fraud upon the marital rights. This is a mere generality, 
and signifies nothing. What amounts to fraud is a question of law; and 
the defendants are thus made to swear to a conclusion of law. They 
deny that “it is within their knowledge, or that it is their belief, that the 
deed was made without the knowledge or consent of the plaintiff’s tes- 
tator.” This is a most singular denial of a negative, and can hardly be 
considered as an affirmative allegation that they believe the plaintiff’s 
testator knew of the existence of the deed before the marriage. They 
deny that the deed was a “fraud upon the marital rights,” ete., for the 
reasons which they proceed to enumerate. This is an argumentative 
denial of a question of law, and it is sufficient to say there is no proof of 
the several allegations upon which the argument is based. 

The injunction ought not to have been dissolved. The defendants 
must pay the costs in this Court. 

Per CurtamM. Ordered accordingly. 


Cited: Joyner v. Denny, 45 N. C., 178; Wilson v. Mace, 55 N. C., 
8; Spencer v. Spencer, 56 N. C., 406; Brinkley v. Brinkley, 128 N. C., 


, 


507. 








(549) 
JOSIAH TURNER v. THOMAS FAUCETT er at. 


A creditor of an intestate has no right to be substituted in the place of the 
heirs, in regard to a debt due to them as heirs, unless he shows collusion 
between the debtor and the heirs. 


Appeat from the Court of Equity of Oraner, at Spring Term, 1848. 


W. H. Haywood for plaintiff. 
Norwood and J. H. Bryan for defendants. 


Pearson, J. One Crane died in April, 1842. The plaintiff alleges 
that Crane owed him a debt. He commenced a suit at law against Fau- 
sett, administrator of the said Crane, and obtained judgment for his 
debt, admitting the plea of fully administered, and issued a scire facias 
against the heirs, who failed to appear and plead; whereupon, on 15 
April, 1843, he filed this bill. It alleges that the personal estate of Crane 
was exhausted by executions running at the time of his death, and that 
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Crane had no real estate except the two funds which this bill seeks to 
subject. At the death of Crane the defendant Webb had judgment for 
$2,000 against one Frank Waddell, who is insolvent, and the defendants 
Hugh Waddell and Crane, as his sureties. The sheriff, at the death of 
Crane, held an execution upon this judgment, under which he sold per- 
sonal property and land belonging to Crane, and after satisfying the 
executions there remained in his hands of the proceeds of the sale of 
land the sum of $270, which he paid over to the defendant Fau- 

cett, as administrator of Crane. The bill insists that this fund, (550) 
being real estate, was improperly paid over to the administrator, 

and prays to have it applied to the satisfaction of the plaintiff’s debts. 

The bill also alleges that by the sales made by the sheriff aforesaid, 
Crane was made to pay $600 more than his half of the judgment upon 
which Waddell was bound as his cosurety; which, being the proceeds of 
the sale of real estate, belong to the heirs of Crane; and he insists that it 
should be applied to the payment of his debt. 

The bill further insists that Crane was indebted to him in another sum 
of about $225, for the hire of two negro men, blacksmiths, for 1842; that 
upon the death of Crane in April, the plaintiff took back the two negroes 
and had their services for the balance of the year; that the defendant 
Fausett refuses to pay the debt of $225, on the ground that there are no 
assets applicable to it, and has instituted suit against the plaintiff to 
recover the hire of the two negroes for the time the plaintiff had them 
in possession. The prayer is that the amount of such hire may be 
entered as a credit upon the debt of $225 due the plaintiff. 

The defendant Faucett insists that his intestate was indebted to him 
to the amount of $270; that the personal estate being exhausted, he pro- 
cured from several of the heirs of Crane deeds assigning to him the fund 
of $270, excess in the hands of the sheriff after satisfying the execution 
of Webb against Crane and Waddell, in satisfaction of his (the said 
Faucett’s) debt. He also alleges that on 24 January, 1843, he filed a bill 
against the heirs of Crane, to subject the said fund to the payment of 
his debt; and it is admitted that at March Term, 1845, he obtained a 
decree to that effect. 

The defendant Waddell admits that he did not pay his full share of 
the judgment of Webb; but he alleges that Crane was largely in 
his debt because of a payment which he was forced to make for (551) 
him shortly before his death upon another debt to Webb, for 
which he was Crane’s surety, and also a debt of $125 which he owed to 
Mrs. Watters, and for which he was his only surety; and that Crane 
owed him $200, the price of a pair of horses, and also about $100 for 
professional services. He therefore insists that it was right that, by the 
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sale of Crane’s property, he should have been required to pay $600, more 
than one-half of the judgment, and that upon a statement of the account 
Crane’s estate would be in his debt. 

The defendant Webb says that he has no personal interest in the mat- 
ter; that having a judgment against Crane and Waddell and knowing 
that Waddell had paid a large sum for Crane, he thought it was right, 
and for that reason did receive from the sale of Crane’s property about 
$600 more ‘than half that debt, which, by a statement made some short 
time before the execution was returned, he believes made the matter 
about equal between Waddell and Crane. 

The heirs at law are made parties by consent, and it is agreed that no 
decree is to be entered to charge them. 

We see no reason to differ from his Honor, who heard the case in the 
court below, so far as respects the decree dismissing the bill with costs as 
to the defendants Webb and Faucett. To say nothing of the assignments 
which Faucett procured from some of the heirs, of the fund received by 
him, it is sufficient that he filed his bill to subject that fund before this 
bill was filed, and he has obtained his decree; so he has the prior equity. 

As to the plaintiff's claim against the defendant Waddell, several 
interesting questions are presented. The land was levied on in Crane’s 
lifetime, and the sheriff very properly proceeded to sell, and took no 
notice of his death. Is the payment to be considered as being made by 

Crane, so as to vest in his personal representative the right to sue 
(552) for contribution, or is the payment to be considered as being 

made by the heirs, so as to give them the right to sue? Admit 
that the heirs have this right, is Waddell at liberty to set up his debt 
against their ancestor, with the amount which he paid as his surety as a 
counterclaim, and to say that the sum due the heirs is only the balance, 
if any, which may be found due on settlement, according to the view of 
the case taken by his Honor below? We do not feel called on to decide 
these questions; for, as it seems to us, the plaintiff has made out no 
equity by which he can claim to be substituted in the place of the heirs 
and call Waddell to an account for contribution as cosurety of Crane. 
The bill does not suggest that there is any collusion between the heirs 
and Waddell, as ground to entitle the plaintiff to call on a debtor of the 
heirs. And in the absence of this suggestion, there is no more reason 
why a creditor may not be allowed to call on a debtor of the personal 
estate and claim to be substituted to the rights of the administrator, as 
against such debtor, than for allowing him to be substituted to he 
rights of the heirs as against one who is their debtor. There is no prin- 
ciple of equity upon which such a right can be sustained in the absence 
of collusion; and in this case there is no such allegation, and the heirs 
may well say they do not feel called on in conscience to force the defend- 
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ant Waddell, who has advanced for their ancestor, to pay by way of 
contribution for the purpose of handing the fund over to the plaintiff, 
who is also a creditor of their ancestor. 

We fully concur with his Honor that the plaintiff had no lien upon 
the two negroes for the payment of their hire, and the conversion of 
them by him, after the death of Crane, without the consent or subse- 
quent ratification of his administrator, was wrongful and without 
authority of law. He is liable to pay damages therefor to be 
applied in due course of administration, and has no right to set (553) 
it off against the debt due to him for their hire. 

Per Curiam. Bill dismissed with costs. 


Judge Nasu, being a relation of one of the parties, did not take part 
in the decision of this case. 








WILLIAM S. ARMSTRONG ert aL. v. MOSES BAKER. 


A testator devised as follows: “It is my will and desire that my whole estate, 
both real and personal, except, etc., remain together as joint stock of my 
beloved wife and children, and my farm continued under the management 
of my executor for their support and education, and that each one, if a 
son, receive his distributive share when he arrives at the age of 21 
years, and if a daughter, when she arrives at the same age or marries, 
always reserving my house lot as a residence for my infant children 
and my beloved wife during her natural life or widowhood.” Held, 
that the widow was entitled to an equal portion of the estate with the 
children. 


CavsE removed from the Court of Equity of Enercomss, at Spring 
Term, 1850. 


B. F. Moore for plaintiffs. 
Biggs for defendant. 


Pearson, J. The bill is field to obtain a construction of the will of 
David Baker. The plaintiffs insist that the plaintiff Catharine is 
entitled to one-fifth part of the whole estate, real and personal. The 
defendant insists that she was entitled only to her support and 
the privilege of living with her children in the mansion house (554) 
during her life or widowhood. ‘The testator left four small chil- 
dren and his widow, the plaintiff Catharine, who intermarried with the 
plaintiff Armstrong some two years after his death. The will providing 
for the payment of his debts is in the following words: 
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“Second. It is my will and desire that my whole estate, both real and 
personal, except such as may be necessary to dispose of to pay my just 
debts, to remain together as joint stock of my beloved wife and children, 
and my farm continued under the management of my executor for their 
support and education; and that each one, if a son, receive hig distribu- 
tive share when he arrives at the age of 21 years, and, if a daughter, 
when she arrives at the same age or marries; always reserving my 
house lot as a residence for my infant children and my beloved wife, 
during her natural life or widowhood.” 

He then appoints his father, Moses Baker, his executor and guardian 
of his children. Ten days after the execution of his will he makes a 
codicil, in which he directs his executor, “in conjunction with my be- 
loved wife, to sell such of the property as can be best spared and with 
the proceeds buy a trusty negro fellow who is skillful in management of 
a farm and repairing implements of husbandry.” 

One of the most difficult duties of the court is to ascertain the proper 
construction of a will. They are usually written by persons not learned 
in the law, and not accustomed to putting their thoughts in writing. 
Most testators are not aware of the rule of the law that the will must 
speak for itself and that the courts can derive no aid from collateral 
circumstances. Hence, although they may have a clear intention, they 
put in writing an ill-defined and indefinite intimation of it, and suppose 
that as all their friends know their intention, there will be no difficulty. 

It is a safe presumption in general that every testator intends 

(555) to dispose of his whole estate, and not to die intestate as to any 

part. Partial intestacy is in most cases the result of an acci- 
dental omission (casus omissus). 

So it is a safe presumption in general, as every man knows that his 
wife is allowed to dissent from his will, that testators intend to make 
such a provision for their wives as will reasonably satisfy them; for, 
otherwise, by a dissent, the whole will be deranged and his particular 
bequests cannot be carried into effect. This presumption is aided, ex- 
cept where the contrary appears on the face of the will, by the con- 
sideration that testators have just as much affection for their children 
and feel as much bound to provide for them. 

These two general presumptions are in favor of the construction con- 
tended for by the plaintiffs, and will turn the scales in favor of the wife, 
if they are equally balanced. 

The will admits of but two constructions: one, that contended for by 
the plaintiffs; and the other, that the testator did not dispose of his 
estate, except so far as to a particular use of it by his wife and children 
during her life or widowhood; for if there are no words of gift to the 
wife, then there are none to the children. And they are left to take by 
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descent and under the statute of distributions, except so far as the par- 
ticular manner in which it is to be used for a limited time is directed 
by the will. We are to take, then, one or two constructions as the inten- 
tion of the testator. The wife is to share equally with the children in 
the whole estate, real as well as personal; or the testator meant to leave 
his estate to be disposed of, except as to the manner in which it was to 
be used for a limited time. If instead of the words, “to remain together 
as a joint stock of my beloved wife and children, and each one to receive 
his distributive share: if a son, when he arrives at the age of 21,” 

ete., he had used the words, “to be the joint property of my be- (556) 
loved wife and children; and each child as they come of age to 
receive his ratable share,” there could have been no doubt. Such we 
think was his meaning. He gave his whole estate, real and personal, to 
his wife and children; and expressed his wish that it should be kept to- 
gether for their mutual interest as long as, in the course of things, it was 
practicable to do so. When a child came of age, he was to have his 
share, “always reserving” from the division, thus made necessary, the 
“house lot” as a residence for his children who were still infants, and his 
wife, who was still his widow. But when their mutual interest no longer 
required that the property should be kept together as a joint stock, which 
would be when all of his children arrived at full age or married, or when 
his wife died or ceased to be his widow, then his intention was that there 
should be a division among.them as of a joint property. The words, 
“distributive share,” could not have been used in reference to the statute 
of distributions, as in case of intestacy, for it includes real as well as 
personal estate, and the testator, for that reason, thought it necessary to 
reserve out of the division which was to be made as the children came of 
age, his house lot. 

What can be said in favor of the other construction? Did he mean to 
leave his property undisposed of, except so far as he directed the manner 
in which it was to be used for a limited time? If so, it is contrary to 
what most men’ do who make a will at all. Did he mean to force his 
wife to dissent, by leaving nothing but a bare support and the privilege 
of living in the house and lot with her children? This is to suppose him 
to be unaffected by influences which operate upon most men. Whereas 
from the general tone of his will it would seem that his wife and chil- 
dren were equally dear to him, and he felt under an obligation to 
provide for them all. He thought she was fit to remain in the (557) 
house and take care of their children while they were infants; 
and he shows confidence in her judgment by directing in the codicil that 
she is to be consulted as to what property should be sold to buy the negro 
man. All this is opposed to the idea that he intended to leave her desti- 
tute, and that when one child came of age he was to take a fourth of 
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all but the “house lot,” and another a fourth; and so when the last of 
the four took a fourth, nothing was to be left her, although still alive 
and his widow, but the empty walls of the “house lot.” 

There is not the slightest intimation that he intended a forfeiture of 
her right to a share of his estate by a second marriage. The only allusion 
to her ceasing to be his widow is confined to the clause reserving the 
“house lot” out of the division, as the children may severally come of 
age, and there it is made for the obvious reason that when she died or 
married, the purpose for making the reservation would be at an end. 

It must be declared to be the opinion of the Court that under the will 
of the testator, the plaintiff Catharine is entitled to one-fifth part of the 
whole estate, both real and personal. There must be a decree for an 
account and for a division ; the costs to be paid out of the estate. 

Per Curt. Decree accordingly. 


Cited: Petway v. Baker, 44 N. C., 269; Poindexter v. Gibson, 54 
N. C., 48. 








(558) 
JOHN S. BROWN v. JEMIMA WILSON. 


Where there is a tenant for life of slaves and a remainderman, and the tenant 
for life sells the slaves to a third person, who threatens to convey them 
out of the State, the remainderman is entitled to his writ of injunc- 
tion, etc. 


Cause removed from the Court of Equity of Prrr, at Fall Term, 1849. 


Biggs for plaintiff. 
B. F. Moore for defendant. 


Nasu, J. In 1833 William Wilson by deed conveyed to John Wilson, 
his son, four negroes, in trust for himself during his life, and at his 
death to his daughter Jemima, during her life, “and after her death, if 
she should have any issue, the said negroes to go to her issue forever; 
and in case of the death of the said Jemima without issue, then the said 
slaves and all their increase to go and belong to my son Lewis Wilson 
forever.” William Wilson is dead. Lewis Wilson is also dead, and the 
plaintiff Brown is his administrator. After the death of the donor, 
Jemima, the donee for life took possession of the slaves. In 1845 she 
conveyed the whole of them to John Hardie, one of the defendants; and 
subsequently she sold one of them, named Margaret, to a man by the 
name of Cox; and another of them, by the name of Lucy, to William 
Wilson. John Wilson, the trustee, is dead, and James Wilson is his 
administrator, and is one of the defendants. After the slaves were 
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conveyed to John Hardie he conveyed them to the defendant Blow (559) 
for the purpose of paying his debts. The bill charges the sale of 

the negroes Margaret and Lucy to persons unknown, who have sent or 
carried them out of the State, to parts unknown; that Hardie has re- 
peatedly threatened to carry the negroes out of the State; and that he 
and the defendant Jemima are entirely insolvent. It prays an injunc- 
tion to restrain the defendants from selling or conveying the slaves out 
of the State, and that they may give security for their forthcoming, to 
answer such decree as may be made by the court, and for an account. 
The answer of Jemima Wilson, admitting the bequest as set forth, claims 
the negroes thereby conveyed in absolute property ; admits the sale of the 
slaves Margaret and Lucy, the former to John Cox, to defray the ex- 
penses of a suit brought against her by Lewis Wilson, and the latter to 
William Wilson, to defray the expenses of the others, both of which 
have been carried out of the State by the purchasers; denies all threats 
or intention to carry the slaves from the State; admits her conveyance 
to Hardie, but states it was done to protect the slaves, and that Hardie 
has conveyed them to her; and that they are now all in her possession 
except those sold; has understood and believes the fact to be that Hardie 
did convey the negroes to the defendant Blow, but upon what trust or 
for what purpose she does not know; she denies that the plaintiff is enti- 
tled to an account, ete. 

The answer of James Wilson, the administrator of the trustee, John 
Wilson, denies all knowledge of any threats to remove the slaves; admits 
the conveyance of the slaves by William Wilson as set forth; and of the 
conveyance of them by the tenant for life to John Hardie; avers it was 
to protect them that John Hardie conveyed them to the defendant Blow, 
and that they reconveyed to the defendant Jemima Wilson. 

Neither Blow nor Hardie files any answer; and the bill as to (560) 
them is neither dismissed nor is any decree or order of any kind 
taken against them. The cause was set for hearing and transferred to 
this Court. 

One question raised by the answer of Jemima Wilson is as to the 
nature and extent of her estate in the negroes conveyed to the trustee, 
John Wilson. She claims, under the deed of trust, an absolute title. By 
that deed she is entitled but to a life estate; and the remainder vested in 
Lewis Wilson, upon her dying without issue. She is now 60 years of 
age, as stated in the bill and not denied in her answer, and in all human 
probability will die without issue. Be that as it may, the contingency is 
so remote that we are at liberty to treat the case at present as if the 
limitation over was to take place to Lewis Wilson upon her death. The 
right of a remainderman in personal property to the aid of a court of 
equity in securing the property from destruction is not questioned. In 
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regard to legal rights, when there is a present right of enjoyment, the 
legal remedies will, in general, be found to be sufficient. But where the 
right of enjoyment is future and contingent, the party so entitled is often 
without any adequate remedy at law by which to secure his interest. In 
all cases of this kind a court of equity will interpose and grant relief 
upon a bill quia timet. This right, however, must not be capriciously or 
oppressively used. The plaintiff must lay a ground in his bill to justify 
the application; he must show the court that he has a real need of its 
interference. Threats by the tenant for life to sell or remove the prop- 
erty beyond the jurisdiction of the court are considered sufficient ground 
to come into this Court; and even when the court is satisfied that the 
threats were mere idle bravadoes, still, when made, they furnish a ground 
to the remainderman to claim that his fears shall be quieted, and that 
the person in possession should give some security against the 
(561) removal of the property. Wilcox v. Wilcor, 36 N. C.,42. Where 
the tenant for life is in good circumstances, the court will satisfy 
itself by an injunction; for a violation of the order or decree will be a 
contempt of court subjecting the perpetrator to an attachment of his 
person. The ground of the application here is that the tenant for life 
transferred the whole of the slaves to the defendant Hardie, and that 
both of them are insolvent, and that Hardie has threatened to send them 
out of the State; and upon the further ground, that the tenant for life, 
under a claim of an absolute right to the slaves, has sold two of them, 
who have been removed beyond the jurisdiction of the court. Hardie 
has not answered, and the defendant has not denied the allegation of his 
threats, which in fact she could not do; but denies what is not alleged in 
the bill, that she made any threats. The answer of James Wilson states 
that both Hardie and Blow had reconveyed the slaves to the defendant 
Jemima Wilson. When this was done, whether before or since the filing 
of the bill, we are not informed. It is not denied, but is admitted, that 
Hardie did convey the negroes to Blow, the defendant, in trust to 
secure his own creditors. Upon the whole matter, as set forth in the bill 
and answers, we are of opinion that the plaintiff’s right to the interfer- 
ence of this Court to secure to those in remainder their interest in the 
slaves after the death of Mrs. Jemima Wilson is clearly established, and 
that the injunction must stand. As to the negroes Margaret and Lucy, 
sold by the tenant for life, the purchasers are neither of them parties to 
the suit and Jemima Wilson and Hardie are entirely insolvent. 
The defendants must pay the costs. 
Per Curtam. Decree accordingly. 


‘Cited: Braswell v. Morehead, 45 N. C., 28; Williams v. Smith, 57 
N. C., 256; Brantly v. Kee, 58 N. C., 336. 
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(562) 
ALEXANDER TATE er at. v. THOMAS DALTON er at. 


Where an administrator bids off a slave of his intestate at his own sale, and 
the next of kin were present and did not object, some of them bidding 
against him, and he afterwards settled his accounts with the next of kin, 
charging himself with the price of this negro: Held, that the saie was 
sanctioned by them, and the administrator was bound only for the price 
at which he bid off the slave. 


Cause removed from the Court of Equity of Rocxrvenam, at Fall 
Term, 1849. 


Rvurrixn, C. J. Thomas Joyce died intestate, in Rockingham County, 
in 1822, leaving a widow and eight children surviving him, who were all 
of full age, and also the infant child of a son, Joseph, who had removed 
and died in one of the Western States. The estate was small, and con- 
sisted of a negro man, named Dick, and other chattels to the value of 
about $100. Administration was granted to the defendant Dalton, who 
married a daughter of the intestate; and he made a sale, at which he 
purchased the slave Dick at the price of $206. Alexander Joyce and 
several others of the children were present at the sale, and were com- 
petitors of the defendant in bidding for the negro; but the defendant, 
owning the negro’s wife, was willing to give more than either of the 
others would, and became the purchaser. The intestate had also a claim 
to another negro, which was held adversely by another person; 
and the administrator was under the necessity of bringing suit (563) 
for him. It was contested and pending until 1830, when a re- 
covery was effected of the negro and also of the sum of $800 for his 
hires; and the defendant then sold the negro for $334.25. In May, 
1831, the defendant made up his account current, in which he charged 
himself with the price of Dick and also with the other parts of the 
estate above mentioned, amounting to $1,454.62, and took credit, for dis- 
bursements in prosecuting the suits and other charges and debts paid, 
for $574.3244—leaving a balance of $880.2914 in his hands subject to 
distribution ; and he then returned the account to the county court ‘avd 
it was audited by a committee and approved. In 1831 and 1832 the 
defendant settled at different times with the children, except Alexander 
and the issue of Joseph. Those settlements were made upon the basis of 
the said account current, excluding Alexander, and estimating each share 
at $97.71; and the defendant paid to each of the said children that sum 
and took receipts therefor as their respective shares of the estate. On 
1 November, 1832, Alexander Joyce (whose name had been changed to 
Tate) instituted an action on the defendant’s administration bond to 
recover a distributive share, and it was defended upon the ground that 
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his father had been compelled to pay large sums as his surety, whereby 
he had been much more than fully advanced, and so was not entitled to 
any more of the estate, but the whole belonged to the other members of 
the family; and in November, 1834, the plaintiff suffered a nonsuit 
therein. 

The present bill was filed on 1 November, 1847, by Alexander Tate 
and four others of the intestate’s children against the administrator and 
the other children, and also the children of the deceased son, Joseph; 

and without taking any notice of the account current or of the 
(564) payments to the several children, it prays an account of the de- 

fendant’s administration in the usual form, and that the balance 
of the estate may be ascertained and the shares of each of the plaintiffs 
paid. It insists particularly that the defendant’s purchase of the slave 
Dick, at his own sale, was invalid, and that he should account for his 
hires and value; and it states as a reason for the delay in bringing this 
suit, that some of the plaintiffs lived at a great distance in other States, 
and that the others, who resided here, were too poor to incur the expense. 

The answer of the administrator states that the price he gave for Dick 
was his value at the time, and that his purchase was made in the pres- 
ence and with the concurrence of most of the plaintiffs, and with the 
belief among them all that he had a right, like other persons, to bid and 
purchase; and also that all the children knew at the time they settled 
that the defendant was charged in the account with the price of Dick, 
and neither of them objected or intended to question his title. The 
answer states that the defendant has paid to the several parties (except 
Alexander) all the estate, saving only the share of his own wife and that 
belonging to. his codefendants, the children of Joseph Joyce, who reside 
in distant parts; and that for them he holds it ready whenever they may 
apply. The defendant further insists upon the settlements made with 
the respective parties and their receipts as above mentioned, for their 
several shares, and the lapse of time as a bar to an account in this suit. 


Tredell for plaintiffs. 
Morehead for defendants. 


Rurrin, C. J. The settlements made by all the plaintiffs except 
Alexander, and their acquittances to the administrator, undoubtedly bar 
them, especially after such a lapse of time and under the other circum- 

stances of the case. The bill takes no notice of those settlements 
(565) or of the account returned by the administrator, and, prima 
facie, those plaintiffs could not call for another account, since 
they in no way impeach that formerly made between them and the 
administrator. But if the charges in respect of the negro purchased 
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by the administrator could be regarded as impeaching those settlements 
in that respect, and as laying a foundation for a decree to open the 
account, they would not furnish a sufficient ground for that purpose. 
It is true that an administrator’s purchase at his own sale is liable to 
the objection of the next of kin, at their mere‘election. But they must 
come in reasonable time for that purpose, and must have done nothing 
to confirm the purchase, as by settling with the administrator, with the 
purchase money forming an item of the account or otherwise inducing 
the administrator to consider the thing purchased as his own. In this 
case, indeed, he had much right to think that from the beginning, as his 
purchase was made openly and in the presence of most of the next of 
kin, who sanctioned his bidding by bidding against him or by their 
silence; and, unquestionably, his subsequent accounting with them for 
the price, without any unfairness in the settlement, and with a knowl- 
edge on the part of the next of kin of all the facts, must be a ratification 
by them of what may have been before imperfect. Petty v. Harman, 
17 N. C., 191; Villines v. Norfleet, 16 N. C., 167. Then, as to the plain- 
tiff Alexander, the defense is equally good. It is true that he made no 
settlement. But he was fully aware from the beginning that the admin- 
istrator and the other children, including his coplaintiffs, denied his 
right to any share in the estate, upon the ground that he had been ad- 
vanced by his father. For ten years he submitted to that exclusion, and 
the administrator proceeded to settle the estate and make distribution 
upon that basis. It does not appear that he, Alexander, made the least 
objection or set up any claim until all that had been done. Then, 

in November, 1832, he first made known his pretensions, so far (566) 
as we see, and brought a suit on the administration bond to en- 

force them. But he did not prosecute that suit to judgment. On the 
contrary, after letting it hang up for two years, he gave up that suit, 
and apparently also gave up his claim; for nothing more is heard of it 
until this bill was filed in the latter part of 1847, which is fifteen years 
from the time of his former suit and nearly twenty-six years after 
administration granted, he and the administrator living in the same 
neighborhood all the time. The Court holds such laches a bar to his 
right to an account now; and the cases just cited, besides many others, 
are plain authorities to that purpose. It may be remarked that the case 
is not at all affected by the circumstance that the share of one of the 
next of kin is still held by the administrator; for that is between the 
administrator and that portion of the next of kin, and does not keep the 
trust open as to the plaintiffs, as they are excluded, the one because he 
was not entitled to anything when the father died, and the others because 
each of them settled and received his or her share. The administrator 
may be found to account for what he has to those of the next of kin who 
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are entitled to that share and are also defendants, or to the University 
as representing them; but he is not liable to account for it to the plain- 


tiffs or either of them. 
Per CuriaM. Bill dismissed with costs. 


Cited: Tayloe v. Tayloe, 108 N. C., 73. 








(567) 
THOMAS BATTLE v. JOHN JONES et At. 


An ex parte judgment against a person, not a citizen or inhabitant of the 
country, has no extraterritorial obligation, and ought not to be respected 
by the courts of other countries, further than it may be made to appear 


to be right. 


Cause removed from the Court of Equity of Onstow, at Spring 
Term, 1850. 

On 10 April, 1837, the plaintiff gave to the defendant Franck his 
promissory note for $5,000, payable 1 January, 1839, in part of a debt 
he then owed him; and on 13 February, 1838, Franck indorsed it to 
defendant John Jones. Battle and Franck then resided in Henry 
County, Alabama, where the transaction occurred, and Jones in Onslow 
County, in this State. In June, 1839, and January, 1840, Battle made 
payments on the note, which together amounted to $3,469; and on 
23 December, 1840, Jones sued out an original attachment in Onslow 
County for the balance due on the note, and summoned the defendant 
John A. Averitt as garnishee, who was the general agent of the plaintiff 
in this State, and in his garnishment confessed that he had in his hands 
eash and effects of Battle to the value of $1,158.67; and such proceed- 
ings were had therein that in August, 1841, judgment was recovered 
against Battle for $1,732.36 for principal money and $165.47 damages 
for interest, and also judgment against the garnishee for the sum con- 

fessed by him, which he, Averitt, paid. 
(568) Previous to 1837, Franck was indebted to John Jones in two 

bonds, which tog-ther amounted to about $2,800, which the latter 
deposited with George Jones, also of Henry County aforesaid, and took 
his receipt therefor; and he, George Jones, received from Franck, in 
part payment thereof, the bonds of other persons residing in that part 
of the country to the amount of about $200, and then George Jones died. 
In February, 1838, John Jones went to Alabama for the purpose of get- 
ting the business settled with Franck and the administrator of George 
Jones; and then Franck, wishing to raise money and also to have again 
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2. 


the use of the bonds he had transferred to George Jones as aforesaid, 
proposed to John Jones to transfer to him the above mentioned note of 
Battle for $5,000 and take in part for the same the receipt given for his 
bonds by George Jones, and the residue in money; and it was so agreed, 
after consulting the administrator of George Jones, who said he would 
return to Franck the bonds the latter had passed in payment, and sur- 
render his (Franck’s) bonds, on which a balance was still due. There- 
upon Franck indorsed, to John Jones, Battle’s said note, and John 
Jones assigned to Franck the said receipt, which George Jones had 
given him, and returned to North Carolina. 

In June, 1840, an original attachment was sued out in Henry County 
aforesaid, in the name of Franck against the estate of John Jones for 
$1,937 as due to Franck from Jones as guarantor and assignor of the 
said receipt, which was served—the time not appearing—in the hands 
of Battle as garnishee, who at Autumn Term, 1841, made his garnish- 
ment, “that he was indebted to the defendant John Jones in the sum of 
$1,082.10 as a balance on a note for $5,000, payable to the plaintiff 
Franck, and by him transferred to said Jones, on which said Jones had 
sued said garnishee by attachment in North Carolina.” At the 
same term a suit of inquiry was executed and the damages as- (569) 
sessed at $2,366, and judgment given therefor, and also judg- 
ment against the garnishee condemning the said sum of $1,082.10 to the 
use of the plaintiff. 

In April, 1848, this bill was filed in Onslow against John Jones, 
Franck, and Averitt, and it states that the plaintiff Battle had no due 
notice of the suit by attachment of Jones against him, and that he paid 
to Franck the sum of $1,082.10, so condemned in his hands as garnishee, 
on account of his said debt to John Jones and in part of Franck’s 
recovery against said Jones; and that Jones and Averitt had notice of 
such payment, and that, notwithstanding, Jones procured Averitt to pay’ 
to Jones the said sum, being part of the sum of $1,158.67 so condemned 
in the hands of Averitt to the use of Jones. The bill further states that 
in fact the note for $5,000, assigned by Franck to Jones, did not belong 
entirely to Jones, but that he took it upon trust in part for Franck, and 
to a great amount than the said sum of $1,082.10; and it insists that 
it is unjust that the plaintiff should thus be compelled to pay the debt 
twice to the extent of $1,082.10, and prays that the then defendants, or 
some or one of them, may be decreed to pay the plaintiff the said sum, 
with interest thereon from the time he paid the same to Franck. 

The answer of Franck disclaims, and that of Jones denies that he 
(Franck) had any interest in the note for $5,000 after the assignment 
to Jones, or now has any in the judgment thereon. Franck also denies 
that the plaintiff paid him the sum confessed in his garnishment, viz., 
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$1,082.10, or any part of it; and he says that the attachment was taken 

out for the benefit of the plaintiff, and prosecuted by him, in order, if 

possible, to stop that sum in his own hands towards indemnifying him 

(Battle) against his liabilities as the surety of Franck; and that he 
(Franck) is not entitled to or liable for anything in the premises, 

(570) as he became insolvent in 1840, and was duly discharged as a 
bankrupt on 2 May, 1843. 

The answer of Averitt denies any collusion with Jones, and states that 
he gave the plaintiff advice of the attachment soon after it was served 
in his hands, and received instructions from the plaintiff to employ 
counsel to defend it, upon the ground of the attachment of the debt in 
Alabama, so as, if possible, not to allow judgment to be taken against 
him here, while he might be liable as garnishee there; and that, accord- 
ingly, this defendant spoke to counsel, who advised him that no plea 
could be put in unless the then defendant, Battle, would replevy by giv- 
ing bail—which he did not do. This defendant annexes to his answer 
a letter from Battle to himself under date 5 April, 1841, containing 
those instructions. 

The answer of Jones states that the whole sum recovered in his 
attachment against the plaintiff was justly due and belonged exclusively 
to himself, and was recovered without any collusion with Averitt. This 
defendant further states that he had no information from Battle, or 
suspicion, that the attachment had been taken out against him in Ala- 
bama until the judgment had been rendered therein, and denies posi- 
tively that he owed Franck or was liable to him for anything upon the 
demand for which the attachment was brought, or any other. He states 
that, in fact, very soon after he transferred to Franck the said receipt 
of George Jones, the administrator of said George settled with and fully 
satisfied him (Franck) therefor by returning to him the bonds Franck 
had before transferred to George Jones, and by canceling or surrender- 
ing to Franck his bond, so as to extinguish the balance due thereon; and 
the said administrator was a young man, inexperienced in business, and 
a nephew and under the influence of Franck, and omitted to take up the 

said receipt when he made such transfer and surrender. He fur- 
(571) ther states that if such had not been the case, Franck would not 

have had any claim against this defendant on the receipt and his 
indorsement or guaranty thereof, because the estate of George Jones 
was ample to make good the said demand to Franck and was immedi- 
ately in his vicinity; and moreover, because, at the time of the transfer, 
he (Franck) was himself indebted to the estate of George Jones in a 
larger amount and continued so indebted up to the time of his bank- 
ruptcy aforesaid. He further states that he is informed and believes 
that Battle became involved as the surety of Franck for large sums, 
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which he was compelled to pay; and that upon ascertaining the insol- 
vency of Franck, prior to suing out the attachment in Alabama, he 
(Battle) and Franck devised the plan of bringing that attachment in 
the name of Franck, but really for the benefit of Battle, with the view 
of effecting a recovery of a sum from this defendant, without notice to 
him of the suit, of which no part was due, as was well known to both of 
them; and he denies his belief that the plaintiff ever paid to Franck or 
any other person any part of the sum condemned in his hands in that 
suit. 

A transcript of the proceedings in the matter of Franck’s bankruptcy 
is filed; and the judgment against Jones does not appear in the inventory 
of his effects, while in the schedule of his creditors appears the estate of 
George Jones, deceased, for the sum of $1,500 on judgments. 

The other material evidence is that of the administrator of George 
Jones and of the attorney who instituted and conducted the suit in Ala- 
bama. They support the answer of the defendant Jones; the former 
stating that in 1838 he satisfied to Franck the demand on his intestate’s 
said receipt, and in the manner set forth in the answer; and also, that if 
anything had remained due thereon, the estate was sufficient to 
discharge the whole thereof, and that in fact Franck owed the in- (572) 
testate $1,500, and never paid any part thereof, and also owed the 
witness about $1,600 otherwise. The attorney likewise deposes that he 
brought the suit at the instance of Battle, the garnishee, and prosecuted 
it under his direction and for his benefit, for the reasons stated in the 
answer; and that it was understood between the witness Franck, and 
Battle, that Battle was not to pay any part of the condemnation money, 
but was to have the judgment as partial indemnity for what he was 
bound to pay as surety for Franck. 


No counsel for plaintiff. 
J. H, Bryan for defendants. 


Rurrin, C. J. Perhaps no case could present in a stronger light than 
the present case does the propriety of the rule laid down in Irby v. Wil- 
son, 21 N. C., 568, that an ex parte judgment against a person, not a 
citizen or inhabitant of the country, has no extraterritorial obligation, 
and ought not to be respected by the courts of other countries further 
than it may be made to appear to be right. But resort need not be had 
to that legal principle, in opposition to the claim set up in the present 
bill; since, however regular the proceedings were and however conclusive 
the judgment might be in a court of law, the plaintiff, in this judgment 
in Alabama, or the garnishee, most clearly cannot claim benefit from it 
in a court of equity, when it so plainly appears to be against conscience, 
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for a demand wholly unfounded, and obtained by surprise, that is, with- 
out defense, as far as is seen. In this point of view, the circumstance 
that the judgment was rendered in a sister State becomes immaterial ; 
for if it had been a judgment of a court in this State, obtained 
(573) under such circumstances against an inhabitant of Alabama, our 
court of equity, upon its own principles, would undoubtedly re- 
strain the plaintiff from making any use of it, and much more refuse to 
aid him in any manner to enforce it. Bissell v. Bozman, 37 N. C., 154; 
Cranstown v. Johnston, 3 Ves., 170; 5 Ves., 277. The judgment in this 
State in favor of Jones against Battle is not impeached at all. It is said, 
indeed, in the bill that the plaintiff had no notice of the pendency of the 
suit, and also that a part of the debt recovered is in trust for the plain- 
tiff’s debtor, Battle; and both of those statements are positively denied, 
and the former proved to be false, and the latter not supported by any 
evidence. It therefore clearly appears that the whole debt recovered by 
Jones was truly due him; unless, indeed, there is to be an abatement in 
respect of the sum condemned in the plaintiff’s hands as garnishee, which 
he said he paid to Franck, the plaintiff, in the attachment in Alabama. 
Now, it appears upon the clearest evidence, not in any degree discred- 
ited, that the plaintiff has not paid Franck one cent on that account, and 
that from the beginning it was distinctly understood that no such pay- 
ment was to be made, and that the whole proceeded was a contrivance 
between those two persons to defeat Jones of his debt by precluding him 
from a remedy therefor by attachment of Battle’s estate in North Caro- 
lina. The plaintiff, therefore, cannot claim upon the idea that he has 
the merit of having paid a debt for Jones by compulsion of law, since 
he has made no such payment. The cause, then, is brought down to the 
merits of the demand of Franck against Jones, for which judgment was 
rendered. Now, as to that, the proof is plain that there are none what- 
ever; for the person primarily liable, George Jones, left assets to dis- 
charge the debt, and accessible to Franck, and, moreover, it had actually 
been satisfied by the administrator of George Jones, and Franck 
(574) was still indebted to the estate about $1,500. There could not, 
therefore, be a more unconscientious attempt to set up an unjust 
demand; and the bill must be dismissed, with costs to the defendants 
Jones and Averitt. 
Per Curtam. Decree accordingly. 
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ACCOUNT SETTLED. 


Where an “account settled” is relied on, by way of plea or answer to a 
bill for an account, it is conclusive, unless the plaintiff can allege 
and prove some frand or mistake; and the allegation of such fraud 
or mistake must state the particular facts of the fraud or mistake. 
Costin v. Baxter, 297. 


ADMINISTRATORS AND EXECUTORS. 

1. An administrator has a right to sell notes of hand, as well as chattels, 
belonging to his intestate’s estate, and the sale is no breach of duty 
and the purchaser, even at a discount, shall not be held liable to cred- 
itors or others, unless he is privy to a misapplication of the price, 
as where he receives it in payment of a debt due to him by the ad- 
ministrator individually, or has otherwise actual notice that the ad- 
ministrator intends to commit a fraud. Gray v. Armistead, 74. 


2. An administrator has a right to sell the notes of his intestate, and the 
mere fact of selling is no breach of trust. Bradshaw v. Simpson, 243. 


3. But if a purchaser takes notes from an administrator, belonging to his 
intestate’s estate, in satisfaction of the administrator’s individual 
debt, or if otherwise he has actual notice of a dishonest intention 
and purpose on the part of the administrator to misapply the funds, 
the purchaser is liable to the person entitled in equity to the notes. 
Ibid. 

4. Where legatees under a will bring a suit in equity against the execu- 
tor for their respective legacies, and, upon an account taken, in 
which the executor is charged with all he had received or ought to 
have received, a decree is rendered against the executor in favor of 
each legatee for the share que him; a legatee who had given his bond 
to the executor for purchases made by him at the sale of the testa- 
tor’s effects can have no relief against a suit upon the bond, sub- 
sequently brought. He should have had it deducted from the amount 
ascertained to be due to him in the original decree. Love v. Love, 
325. 

5. When one of the next of kin of an intestate is entitled to a distributive 
share of an estate and is indebted to the administrator as adminis- 
tor, the latter may require the former to take such debt in payment 
pro tanto of the distributive share, And if the distributee assigns 
such share, the assignee is subject to the same equities as the dis- 
tributee, Allen v. Smitherman, 341. 


6. If the debt so due to the administrator is a bond secured by a surety, 
the surety has a right in equity to compel the administrator to apply 
such distributive share towards the satisfaction of the said bond. 

Ibid. 


7. A legatee cannot pay off the debts of the testator and then file a bill 
against the executor for paynient. Alston v. Batchelor, 368. 


8. A., being an executrix. and a legatee for life, joined with B., a contin- 
gent legatee in remainder, in the conveyance of a share to C., the 
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ADMINISTRATORS AND EXECUTORS— Continued. 


conveyance not purporting to be made by her as executrix. Held, 
that this conveyance only passed the respective interest of the lega- 
tees and not the absolute title to the slave, as if made by A. in her 
character as executrix. Hailes v. Ingram, 477. 


9. Where an administrator bid off a slave of his intestate at his own sale, 
and the next of kin were present and did not object, some of them 
bidding against him, and he afterwards settled his accounts with the 
next of kin, charging himself with the price of this negro: Held, 
that the sale was sanctioned by them and the administrator was 
bound only for the price at which he bid off the slave. Tate v. Dal- 
ton, 562. ( 


AGENT AND PRINCIPAL, 


1. Where a person authorized another to buy and sell negroes for him, 
this was a general authority, and the agent had a right to buy for 
cash or on credit, at his discretion. Rufin v. Mebane, 507. - 


2. Where such agent bought a negro, with a view of carrying out his 
agency, and gave a note, under seal, in the name of his principal, 
and the principal repudiated the note, because under seal: Held, 
that the vendor was remitted to his original right against the principal 
for the price of the negro. Ibid. 


ASSIGNOR AND ASSIGNEE. 


Where a bond which is secured by a deed of trust is assigned, the as- 
signee shall have the benefit of such security. Miller v. Hoyle, 209. 


BILL AND ANSWER. 


1. When a bill does not charge the facts to be within the knowledge of 
the defendant, he is permitted to answer as to his information and 
belief, and such an answer is always deemed sufficiently responsive 
to the bill. Jones v. Hawkins, 110. * 


2. A bill founded upon an allegation of fraud must not merely insinuate 
the fraud, but must charge it in positive and direct terms; otherwise 
the plaintiff will not be permitted to prove it, and, of course, can 
have no relief. Witherspoon v. Carmichael, 143. 


See Account Settled. 


BILLS AND BONDS. 


An indorsement, alone, of a bill or note, even though it be in full, is not 
sufficient to pass the interest in it. There must be a delivery, either 
to the indorsee himself or to some one for him. Nelson v. Nelson, 409. 


CONTRACTS. 


When one purchases a tract of land with full knowledge that he is buy- 
ing a defective title, and takes a covenant of general warranty from 
the vendor and also a written declaration from some of those who are 
the legal owners of the land, that they assent to the sale, he has no 
right to have the contract rescinded or to prevent the vender from 
collecting the purchase money. Millis v. Abrams, 456. 
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CREDITORS AND DEBTORS. 


1. The creditor of a nonresident debtor, who is brought in by publication, 
cannot have a decree for the satisfaction of his claim out of debts 
due by persons in this State to such nonresident debtor Logan v. 
Simmons, 180. 


2. Where the personal estate of a deceased debtor has been exhausted and 
his lands have been sold, creditors whose debts remain unsatisfied 
have a right in equity to have satisfaction decreed out of the rents 
and profits derived from the lands by the heirs—at least so much 
as remain in their hands unexpended. Washington v. Sasser, 336. 


3. A creditor of an intestate has no right to be substituted in the place of 
the heirs, in regard to a debt due to.them as heirs, unless he shows 
collusion between the debtor and the heirs. Turner v. Faucett, 549. 


DEEDS. 


1. An unregistered deed does not confer merely an equity. It is a legal 
conveyance, and, although it cannot be given in evidence until it is 
registered, and, therefore, it is not a perfect, legal title, yet it has, as 
a deed, an operation from its delivery, and so cannot be redelivered. 
Walker v. Coltrainé, 79. 


2. Such a deed will be set up in equity, whether voluntary or for value. 
Ibid. 


3. Where a deed has been executed and delivered, and the donor, without 
the consent of the donee, obtains possession of it before it is regis- 
tered, and suppresses it, the donee is entitled to call upon the donor 
for a conveyance of the legal estate. Tyson v, Harrington, 329. 


DEVISES AND BEQUESTS. 


1. A testator, by his last will, directed as follows: “I direct that my 
nephew L., be educated at my expense at the Episcopal School at Ra- 
leigh; I mean that all the expenses of the school be paid by my execu- 
tors. The other expenses not belonging to his education to be paid by 
his father. In case, for any reason, he cannot be educated at that 
school, I direct my executors to pay for his education at any school 
in this State, and at the University; the school to be designated by 
his father and mother.” Held, that the testator’s estate was not 
chargeable with the clothes of L. while he lived with his father before 
he was sent to the school; but that it was chargeable with his board and 
and clothing when sent to school, and that the words, “other expenses, 
not belonging to his education,” referred to the expenses of nurture 
while he was too young to be sent from home and was boarded and 
clothed by his father at home, to the pocket money which boys are 
usually allowed while at school and at the University, and to the ex- 
penses during the vacation. Lindsay v. Hogg, 3. 


2. A testator living and making his will in the county of Chowan di- 
rected by his last will and testament, “that A. B. should receive a 
plain practical education.” A. B. then resided with the testator, his 
uncle, in the county of Chowan. After the death of the testator, the 
mother of A. B. removed him to Baltimore: Held, that the executors 
of the testator were bound to pay such a sum as would furnish him 
with a plain, practical education, according to Chowan prices, includ- 
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DEVISES AND BEQUESTS—Continued. 


ing board, clothing, tuition, school books, medical charges, etc., and 
that by the terms, “a plain, practical education,” is to be understood 
a good English education, without reference to the languages or the 
learning taught at the universities. Cofield v. Warren, 23. 


3. A. devised and bequeathed as follows: “It is my will and desire that 
my executors hereafter named dispose of such of my property, at public 
or private sale, real or personal, for the purpose of raising money suf- 
ficient to pay my debts.” Held, that by this clause the land is made a 
primary fund, at the discretion of the executors, for the payment of 
debts; that the price of the land became personalty as soon as it was 

° sold, and, being a primary fund for the payment of debts, the personal 
estate is not liable to make good to the real estate the amount that 
has been so applied, and, if any part of the price of the land is undis- 
posed of, that is now a part of the personal estate. Powell v. Powell, 50. 


4. The testator then directs that his property remaining after payment 
of his debts shall be kept together for the maintenance of his wife and 
unmarried children, and also for the education of his unmarried chil- 
dren. The widow made advances out of her own funds for the mainte- 
nance and education of her younger children: Held, that she was 
entitled to be reimbursed out of the general fund. Ibid. 


5. The testator also directs the balance of the property, as above men- 
tioned, to be divided as follows, to wit, one share to each of his chil- 
dren (except two sufficiently provided for in his lifetime) as they 
should come of age or marry. Rosa, one of the children, died under 
age and unmarried. Held, that this share must remain with the com- 
mon fund until such time as she would, if living, have arrived at full 
age, when it may be called for by her personal representatives, and 
held subject to the rights of her distributees. Ibid. 





6. A testatrix, by her last will, devised as follows; “Item 2. I will and 
bequeath to my nephew H. K. my negroes M. and N., and also to him 
my Glass plantation, the proceeds of which are to go to the support of 
M. and N. during their lives, and at their death, it is to become said 
H. K.’s for his trouble in taking care of said negroes. Held, that the 
devise was of a present interest in H. K. in the Glass plantation, and 
that the provision that the proceeds of the land should be applied to the 
maintenance of these old negroes was only a discharge of the duty 
which the law would have imposed on her estate. Kirkpatrick v. Rog- 
ers, 130. 


7. She also, in clause 6, devised as follows: “I will that my negroes, 
not otherwise mentioned in this will, be valued by three disinterested 
men at one-fifth less than would be considered the rating price of such 
negroes, and the negroes have the liberty of choosing their masters; 
and if the persons chosen should not be willing to take them at the 
valuation, that the negroes have the liberty of choosing until they get 
one; and Lucy’s family is not to be separated, nor the negroes to be 
taken out of the county. The fund of this valuation is to remain in 
the hands of my executors, and by them kept on interest, to be an- 
nually divided between the negroes so valued, for their own use. As 
each one of these negroes so valued arrives at the age of 45 they are 
to receive from my executors what would be their equal share of the 
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10. 


11. 


12. 


13. 


principal; if any of the negroes die, their share is to be given to those 
living, etc. Held, that the direction in the first part of this clause is 
void for uncertainty. Ibid. ‘ 


. She also, in clause 8, devised as follows: “I will that all the balance 


of my property not herein disposed of be sold by my executors and, 
after my debts are paid, the proceeds of the sale be divided into three 
divisions; one-third to go to the use of the Associated Reformed Church 
at Sardis, in Mecklenburg County, North Carolina; onethird to be 
equally divided between my brothers’ and sisters’ children; the re- 
maining third of the proceeds of the sale to be held by my negroes 
A. J. and L., to be subject to the same regulations as I have laid down 
in a former clause relative to the proceeds of the valuation of the said 
negroes, and to be used in the same way.” Held, (1) that the legacy 
to the Associated Reform Church at Sardis was good, that congrega- 
tion having appointed trustees according to law. Held, (2) that the 
property attempted to be given to the slaves under this and clause 6 
pass under the residuary clause, and the slaves themselves mentioned 
in this and clause 6 go to the next of kin. - Ibid. 


. Held, (3) that the legitimate children of the brothers and sisters of 


the testatrix take under this clause per capita, but one of them, being 
illegitimate, takes nothing—children being in law considered, prima 
facie, to mean legitimate children, unless it plainly appear from the 
will that illegitimate children were intended to be included in a be 
quest. Ibid. 


A. bequeathed a slave to his wife for her life, and after her death to 
be emancipated, Held, that though the provision for the emancipation 
of the slave was void, yet the slave did not belong absolutely to the 
wife, but, after her death, went to the next of kin, or passed by the 
residuary clause, if there was one. Creswell v. Emberson, 151. 


A testator devised as follows, after providing for the payment of his 
debts: “I will and bequeath the residue of my estate of every descrip- 
tion to my dearly beloved wife, to manage the same as she may think 
most advisable, for her own support and for the support and education 
of our children, as long as she remains a widow, and should she again 
intermarry, it is my will that my property should be divided between 
her and her children, agreeable to the laws of North Carolina. (3) 
And should she not intermarry until my children become of lawful age, 
I hereby invest her with full and ample authority to divide my prop- 
erty among them as she may deem most expedient.” Phifer v. Phifer, 
155. 


Held,’ that the widow, remaining unmarried until her death, had no 
right to dispose of this property at her discretion, by will, but that, in 
such an event, she had a life estate, and the property, after her death, 
was to be divided among the children of the testator as it would be 
divided if he had died intestate. Ibid. 


A testator bequeathed certain slaves to his wife for life, with power at 
her death to dispose of them as she might think proper among her chil- 
dren. One of the children died in the lifetime of the testator, leaving 
children. Held, that the wife had no right, under this power, to ap- 
point any of tke slaves to the said last mentioned children. Rankin 
v. Hoyle, 161. 
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DEVISES AND BEQUESTS—Continued. 
14. A testator devised the whole of his negroes to be divided as follows: 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


one-seventh to C., one-seventh to B., one-seventh to S., one-seventh to 
E., one-seventh to R., one-seventh to M., and one-seventh to G. R., one 
of the legatees, who was a niece of the testator, died in his lifetime. 
By clause 9 of the will the testator devised as follows: “my land and 
stock of all kinds, etc., to be sold at public sale, all my just debts to 
be paid out of the proceeds of the sale.” He then gives out of the pro- 
ceeds of the sale $50 to A., B., and C. each. The will then proceeds: 
“If any left afterwards from the proceeds of the sale, to be equally di- 
vided among all my devisees.” McCorkle v. Sherill, 173. 


Held, first, that the share of the negroes bequeathed to R. lapsed by 
her death in the lifetime of the testator, and did not go to her children 
whom she left surviving her. Ibid. 


Held, secondly, that the word “devisees” in the residuary clause meant 
legatees. Ibid. 


Held, thirdly, that the legatees, as such, take no part of the lapsed 
legacy, but as to it and the other property not mentioned in the will the 
testator died intestate. Ibid. 


Held, fourthly, that the undisposed personal property of the testator, 
as well the lapsed legacy as the money on hand, notes, accounts, etc., 
constitute the primary fund for paying the debts, and what money 
may remain after such purpose is answered is to be distributed among 
the next of kin of the testator. Ibid. 


Held, fifthly, that the portion of the lapsed legacy which arose from the 
sale of the land does not go to the next of kin, but to the heirs at law. 
Ibid, 


A testator, after making other devises and bequests, directs as follows: 
“It is my will that land and negroes, and aij the residue of my prop- 
erty, both real and personal, not heretofore expressly willed, be put to 
sale at such credit as my executors may think proper; out of the pro- 
ceeds of which sale it is my will that all my just debts be paid, and the 
balance or residue of said money arising from such sale, after paying 
my just debts as aforesaid, I allow and it is my will shall be equally 
divided among A., B., C.,” etc. Held, that bonds and notes due to the 
testator were not included in this clause, as not being the ordinary sub- 
jects of sale, and there being no general residuary clause, the amount 
of them went to the next of kin, as undisposed of. Alexander v. Alez- 
ander, 229. 


A court of equity has no right to fill up a blank in a will, or to restore 
a bequest which it is alleged was originally in the will, but was fraud- 
ulently obliterated by the executor or some other person before the pro- 
bate. The court of equity must take the will as it is certified from the 
court of probate. Trexler v. Miller, 248. 


A testator devised the land on which he lived and another tract to his 
wife in fee, and one-sixth part of his unwilled negroes, the whole to be 
equally divided between her and five of his six children; and “also 
two beds, bureau (etc.), the wagon and gear, and the” [here there was 
a blank] “ten head of hogs” (etc.), “which shall belong to her as her 
own property.” He then devises property to his two sons, to his two 
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23. 


24. 


25. 


26. 


27. 


grandsons, and to two daughters. He then devises, by distinct 
clauses, several tracts of land, and all other property not willed “to be 
sold, and the money to be divided as hereinafter directed.” And after- 
wards comes the following disposition: “It is my further will that 
after all my just debts be paid, and the money willed, the balance to be 
divided among all heirs.” By a codicil he subsequently provides that 
“If my wife should be pregnant and delivered of a child, that child 
shall have a negro named Creecy, and further shall be heir with my 
children in the division and distribution of my estate.” Held, that the 
widow was not entitled to any part of the proceeds of the property 
directed to be sold, but that the testator intended by the word “heirs” 
only his children and grandchildren. Ibid. 


A bequest to legatees of all the debts they owed the testator does not in- 
clude a boud due and payable to the testator as guardian to an infant, 
notwithstanding, upon a final settlement of the guardian accounts, the 
infant was found indebted to the guardian in a larger amount than 
the bond in question. Graves v. Williamson, 318. 


A bequest of “corn, fodder, meat, and other provisions on hand” in- 
cludes wine and brandy which the testator had laid in and provided 
for his own use. Mooney v. Evans, 363. 


A testator gave two slaves to his wife for life, and after her death to 
B. R. One of the slaves died and the other became paralytic, so as to 
be a source of constant expense, and the legatee in remainder refused 
to accept the legacy. Held, that the expense of this slave must be 
defrayed out of the residue of the estate not disposed of. Ibid. 


A testator devised as follows: He gives to his executors certain lands, 
a number of slaves, bank stock, etc., “in trust to receive the rents, 
issues, dividends, and prefits until J. M. arrives at the age of 35 years, 
and to apply the same to the comfortable support and maintenance 
of the said J. M. and family, and upon his arrival at the age of 35 
years, if his habits are good and regular and he is attentive to busi- 
ness, then in further trust to convey the same to him absolutely. But 
in case his habits are bad, and he should be inattentive to business 
then in trust to settle such property so as to give the use and profits 
of the same to the said J. M. for life, with remainder over to such 
child or children as he may leave living at his death. But if he 
leaves no child, then remainder over to the children of Margaret 
Casey,” etc. J. M. died before he arrived at the age of 35. Held, 
that under this devise J. M. took only a life estate, subject to be en- 
larged to an absolute estate on the contingency mentioned, and that 
on his death before the time for the happening of the contingency 
the remainder took effect and the absolute estate vested in his chil- 
dren. Ibid. 


Where a testatrix left certain slaves to A. B., without expressing any 
trust on the face of the will, but there was a secret understanding 
that the slaves should be sent out of the State for the purpose of being 
freed, upon the conditions prescribed by law: Held, by a majority 
of the Court that A. B. should be compelled to execute this trust within 
a reasonable time by procuring an order of the Superior Court, enter- 
ing into bond as required by law, and removing the slaves to some 
country where they would be free. Thompson v. Newlin, 380. 
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28. 


29. 


30. 


31. 


32. 


33. 


Held, by Pearson, J., dissentiente, that the trust being secret, it must 
be inferred that the testatrix intended that the slaves should be sent 
out of the State to be free, without complying with the provisions of 
the law, but evading them, and that the bequest was therefore void, 
and the next of kin were entitled. Ibid. 


A testator, after making provision for the payment of his debts, suppos- 

ing they were much larger than they were found to be, and after de- 
vising and bequeathing lands and personal property to his widow and 
three sons and a grandson, giving the largest portion to his two 
youngest sons, devised and bequeathed to these two sons, B. F. and 
J. J., all the residue of the real estate, including the land and planta- 
tion lent to his wife, to them or the survivor of them, their or his 
heirs. He then gives to his wife and his said two sons all the rest of 
his negroes. He then directs as follows: “It is my will and desire 
that, if the fund set apart for the payment of my debts—that is, the 
debts due to me, and the sales of all the perishable estate—shall not 
be sufficient, then my executors shall sell such of my slaves as shall 
be necessary; and all of the devisees shall contribute in proportion 
to what they may receive under this will; and for the purpose of edu- 
cating and maintaining my said two sons, provided my estate shall 
prove to be indebted to a greater amount than may be supposed, it is 
my will and desire that my executors sell personal property to educate 
my said sons, either before or after a division; and the divisees under 
this will to contribute in like manner.” There was no direct, general 
residuary clause of the personalty, Lockhart v. Bell, 398. 


Held, that the expense of educating the two young sons was, in the 
first instance a charge upon the residue of the estate, and if anything 
remain of such residue after the payment of the debts and such ex- 
pense, it must be divided among the widow and next of kin of the tes- 
tator as in case of intestacy. Ibid. 


Where slaves are bequeathed specifically to different persons, and the 
executor, being compelled by circumstances to keep possession of them 
for some time after the death of the testator, either receives profits or 
incurs expenses, such profits or expenses must be attached to and go 
with the slaves from which they respectively arise. Nelson v. Nelson, 
409. 


A testator in one clause of his will says: “I give to my daughter E. a 
negro woman, Leah, and her baby Anderson, her youngest child liv- 
ing.” In another clause he says: “If there should be any increase 
from my negro woman Leah, I want that equally divided between my 
three daughters, J., E., and A., some to buy and pay the others, as [ 
would not wish any sold out of the family.” Held, that the increase 
here spoken of meant the increase born during the life of the testa- 
tor. Ibid. 


A testator bequeathed as follows: “First, I give to my sons T. and J. 
and to E. F.’s children all the balance of the negroes, to be equally 
divided between them, with what they have had heretofore, to have and 
to hold during their natural lives. The reason I give this property 
to the children of E. F., my daughter, is that I am fearful S. F. would 
spend it. My desire is that the property which shall fall to E. F.’s 
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34. 


35. 


36. 


37. 


38. 


39. 


40. 


children shall remain in the hands of my executors, and it is my wish 
for them to be hired out until they shall arrive at the age of 21. Sec- 
ondly, if there should be any surplus after payment of debts, ex- 
penses, and legacies, such surplus shall be equally divided and paid 
over to my said wife and three sons” (the testator had a third son 
for whom he had made a previous provision), “and E. F.’s children 
to have their mother’s part of the surplus, their executors and as- 
signs, absolutely forever.” The testator in his lifetime and before 
he made his will gave some slaves and other chattels to his three sons 
and his daughter E. F. John died before the testator, leaving four 
children. Henderson v. Womack, 437. 


Held, first, that the children of E. F. take as a class,, and not per capita; 
that although the general rule is that the words “equally to be divided” 
import a division per capita, that rule does not apply in this case, the 
context evidently showing that the class was to take as a unite, the 
representatives of their mother. Jbdid. 


Held, secondly, that the issue of John, who died in the testator’s life- 
time, living at the death of the testator, could not take a life estate in 
the slaves bequeathed to him specifically, and that these must go into 
the residue; but that the issue of John living at the death of the testa- 
tor were entitled to his portion of the residue bequeathed to him, under 
the act of 1816, and the term “issue” includes all the descendants of 
John living at the time of the testator’s death, and they are, under 
the act, equally entitled to distribution with their immediate ances- 
tors. Ibid. : 


Held, thirdly, that only the children of E. F. who were in esse at the 
death of the testator can take, the general rule being that when the 
division is not postponed in the will, but the shares of each are ascer- 
tainable at the death of the testator, only those can take under a gift 
to children of a particular person who were in being when the will 
took effect. Ibid. 


Held, fourthly, that there may be an immediate division of the slaves 
bequeathed to legatees for life, and also an immediate division of the 
residue bequeatehed among all those entitled. Jbid. 


Held, fifthly, that the reversion to which the representatives of the 
testator will be entitled, after the expiration of the life estates in the 
slaves, the same having been undisposed of by the will, cannot be im- 
mediately divided, but at the expiration of each legacy for life the 
slaves so devised for life will constitute a part of the general residuum, 
and may then be divided. Ibid. ; 


Held, sixthly, that the provision in the will as to advancements applies 
only to slaves advanced, and these are to be brought in by the several 
donees in determining their respective shares; and that in estimating 
these advancements the value of the slaves out and out must be set 
upon them, it being presumed that the advancement was of the abso- 
lute interest in the slaves, and not of a life estate. Ibid. 


A testator devised as follows: “I leave with my daughter-in-law, Jane 
Smith, my negro boy Ambrose, to work for her and Ebenezer’s four 
children’s support until the youngest one arrives at the age of 17, then 
to be sold and the money equally divided among them all, share and 
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41. 


42. 


43. 


44. 


45. 


46. 


share alike.” Jane was then the widow of Ebenezer, a son of the tes- 
tator; Ann, one of the four children, died in the lifetime of the testa- 
tor. Smith v. Wiseman, 540. 


Held, that the share of Ann lapsed, and became a part of the undis- 
posed fund. Ibid, 


Held, secondly, that the widow was entitled, equally with the children 
to a share of the money which the negro was sold for. Ibid. 


Susan, the youngest of the children, died after the testator, but before 
she arrived at the age of 17. Held, that hers was a vested legacy, and 
went to the administrator. Jbid. 


Held, secondly, that the sale of the negro should take place when the 
next youngest of the children who survived should arrive at the age 


of 17. Ibid. 


In another clause the testator devised as follows: “I give to Alexander 
two tracts of land, one called, etc. I enjoin it on him to pay to each 
of Ebernezer’s four children $50 to each child, as they arrive at the age 
of 16;then the said lands will be his right and property, to him and his 
heirs forever.” Susan, one of the four children, died before the age of 
16. Held, that the $50 so charged upon the land in favor of Susan, and 
that in gavor of Ann, who died in the lifetimeof the testator, were sunk, 
and the land was to be held free of the charge. I/bdid. 


A testator devised as follows: “It is my will and desire that my whole 
estate, both real and personal, except, etc., remain together as joint 
stock of my beloved wife and children, and my farm continued under 
the management of my executor, for their support and education, and 
that each one, if a son, receive his distributive share when he arrives 
at the age of 21 years, and if a daughter, when she arrives at the same 
age or marries, always reserving my house lot as a residence for my 
infant children and my beloved wife during “her natural life or widow- 
hood.” Held, that the widow was entitled to an equal portion of the 
estate with the children. Armstrong v. Baker, 553. 


DISSEIZIN. 
A freeholder cannot now be disseized of his seizin but by a dispossession 


aided by the act of law which takes away his right of entry. There- 
fore, a disseizin, in this State, can only be a dispossession, and a con- 
tinued adverse possession for seven years under color of title. Tyson 
v. Harrington, 429. 


DONATIO MORTIS CAUSA. 
When a party avers that a certain bond was given to him in South Caro- 


lina, as a donatio mortis causa, he must show that his right accrues 
under some special law of South Carolina; otherwise the gift comes 
within the provision of the common or canon law, and there must be 
an express or implied delivery, and the title to be dependent upon the 
death of the donor. McCraw v. Edwards, 202. 


ENTRIES AND GRANTS. 


3. 


When one makes an entry so vague as not to identify the land, such 
entry does not amount to notice, and does not give any priority of right 
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ENTRIES AND GRANTS—Continued. 


as against another individual who makes an entry, has it surveyed, 
and takes out a grant. Munroe v. McCormick, 85. 


. One who makes an entry and has it surveyed cannot afterwards shift 


its location to the detriment of a subsequent enterer. Ibid. 


. A payment of money into the public treasury for an entry of land, 


without the certificate required from the Secretary of State by the act, 
Rev. Stat., ch. 42, sec. 22, is to be regarded as a merely voluntary and 
unauthorized act, and not as a payment on the entry, so as to entitle 
the party toa grant. Buchanan v. Fitzgerald, 121. 


. The proviso in the act of 1842, ch. 35, saving the rights of junior en- 


tries for which the purchase money may have been paid, is to be con- 
strued as not preferring a lapsed entry before a junior entry subsist- 
ing at the passing of the act, on which the purchase money was after- 
wards duly paid and a grant obtained in due time. Ibid. 


5. A. made an entry so vague in its description that no one could tell what 


land it covered. Afterwards B. made an entry definite in its descrip- 
tion. A., having full notice of this entry, causes a survey to be made 
of his entry by which he includes the land entered by B., but to do so 
he is obliged to run 2 miles in length and but a few yards in width, 
and passing over several other tracts of granted lands, and upon such 
survey obtains a grant before B. obtains his. Held, that under these 
circumstances A. is to be looked upon in the same light as a junior 
enterer, with notice of a prior entry of B., and that B.’s title is prefer- 
able, and he has a right to a decree compelling A. to make him a con- 
veyance and for profits, etc. Allen v. Gilbreath, 252. 


6. Before B. discovered that the land he entered, including a rock quarry, 


was vacant, he agreed to purchase part of a tract of land which A. 
claimed from C. and which was supposed to include the rock quarry, 
but in the agreement the rock quarry was reserved to A. Held, that 
this formed no reason in equity why B. should not enter the rock 
quarry, when he knew it to be vacant. Ibid. 


7. There is now no statute prescribing the time within which grants must 


be issued, where the entry money has been paid. Krous v. Long, 250. 


8. A person, therefore, who pays the entry money may take out his grant 


when he chooses, subject to the risk that if another person enters the 
same land without notice of the prior entry, and first obtains his grant, 
this shall be preferred. Ibid. 


EVIDENCE. 
1. Examining a party in a suit in equity as a witness is an equitable re- 


lease to him as to the matter to which he is examined. Burton v. 
Stamper, 14. 


2. If the party examined be one primarily liable, and the other defendant 


only secondarily, the plaintiff gives up his claim against both by the 
examination of the former. Ibid. 


3. A deed, absolute on its face, may be shown to have been intended merely 


as a security, though not by parol evidence, by itself, that it was meant 
by the parties to be a mortgage; but it must be clear and cogent evi- 
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EVIDENCE—Continued. 
dence, as by proof dehors of facts and circumstances which, to the ap- 
prehension of men versed in business and judicial minds, are incom- 
patible with the idea of a purchase and leave no fair doubt that a secu- 
rity only was intended. Blackwell v. Overby, 38. 


4. Thus where A. made a conveyance to B. and C., absolute on its face, for 
his interest in a gold mine, for the consideration of $40, when it was 
shown to be worth $400; when A., at the time, was in great distress 
for money; when the alleged price was not paid at the preparation or 
execution of the deed, nor any security given for it; when upon the 
interest being afterwards sold by B. and C. for $400, they retained $40 
and paid A. $60 more out of the amount received on the sale; when 
A. asserted, in the presence of B. arid C., that he had made he convey- 
ance in trust, and they did not deny it; when A., after the conveyance, 
continued in possession of the mine, taking the profits as he had done 
before: Held, that upon these circumstances the conveyance must be 
deemed and taken by the court as intended for a security only, and 
that A. is entitled to the same relief as if it had so appeared on the 
face of the instrument. Ibid. 


EXECUTIONS. 

1. Where a tract of land is bought for a wife, and the price paid partly 
out of the proceeds of her own real estate, to the sale of which she 
assented only on condition that the proceeds of the sale should be so 
invested, and part of the price was paid by her husband: Held, that 
so far as the proceeds of her estate went to the payment of the price, 
she was a cestui que trust, and as to the residue, her husband; and 
that this, being a mixed trust, was not subject to execution. Williams 
v. Williams, 20. 

2. A. made a contract for the purchase of a tract of land, gave his bond 
for the purchase money, on which he made some payments, and took 
a bond for the conveyance of the title whenever the infant to whom 
it belonged became of age; and a judgment having been recovered 
against A. for the balance of the purchase money, execution was levied 
on his interest in the land, and B. became the purchaser at the sale 
under this levy. Held, that B. acquired no title of any sort to the land, 
as there was no trust subject to execution, the trust being a mixed 
and not a pure trust. Melton v. Davidson, 194. 


FRAUD AND FRAUDULENT CONVEYANCES. 


1. Though fraud, circumvention, or undue influence will avoid the execu- 
tion of a deed, yet, fair argument and persuasion may be used with 
out having that consequence. Taylor v. Taylor, 26. 


2. A court of equity will compel the discovery of a secret trust to enforce 
it if lawful, or declare it void if unlawful, whenever the fact of its not 
being declared in the conveyance creating the legal estate is caused 
by fraud or circumvention, or is the result of accident or mistake, or 
the omission is by design, the trust being unlawful and the object of 
secrecy being to evade the policy of the law; the court in all these 
cases proceeding upon the idea of preventing fraud. Brown v. Clegg, 
90. 

3. Neither weakness of mind nor old age is of itself sufficient ground to 
invalidate an instrument. To have that effect, there must be some 
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FRAUD AND FRAUDULENT CONVEYANCES—Oontinued. 


fraud in the transaction, either expressly proved or inferred from the 
circumstances. Suttles v. Hay, 124. 


. Although the secret employment of a by-bidder at an auction sale may 


be a fraud upon the vendee, yet the latter must aver in his bill and 
show that he abandoned the contract as soon as he discovered such 
fraud: McDowell v. Simms, 278. 


. Where a woman, just before marriage, secretly and with the intent to 


deceive her intended husband conveys away her property: Held, that 
the conveyance was void as to him, though the children to whom it was 
conveyed were themselves innocent. Tisdale v. Bailey, 358. 


6. A purchaser for value from a fraudulent grantee, where there is actual 


fraud, gets a valid title, unless he has notice of an existing debt un- 
paid, or of a debt subsequently contracted before he makes the pur- 
chase. Toole v. Darden, 394. 


. Where a fraud has been practiced on an infant in order to procure from 
_him a contract for the sale of his land, a court of equity will neither 


compel him to execute the contract nor will it require him to make 
compensation, if the infant has been guilty of no fraud himself. Griffis 
v. Younger, 520. 


. When a voluntary deed of her property is made by a woman, in contem- 


plation of marriage, afterwards consummated, without the existence 
of the deed being made known to the intended husband, this is in law 
a fraud upon him. Strong v. Menzies, 544. 


GIFTS. 
1. Where a parent on the marriage of his daughter, delivers negroes to 


his son-in-law, his subsequent declarations, in the absence of the son- 
in-law, are not competent evidence. Hicks v. Forrest, 528. 


2. Where negroes are delivered by a parent to a son-in-law at the time of 


his marriage, and the son-in-law afterwards, in the lifetime of the 
parent, sells the negroes, they are still to be considered as a gift by 
the parent, and the advancement is to be valued at the time of the 
delivery. Jbdid. 


GUARDIANS AND WARDS. 
1. The act of Assembly, Rev. Stat., ch. 54, sec. 23, which authorizes guard- 


ians who have been appointed in another State to orphans who have 
removed to that State and have guardians here, to demand and re- 
ceive of the latter the estate of the wards, does not apply to testa- 
mentary guardians appointed in this State. Pugh v. Mordecai, 61. 


2. A guardian is not bound to have the money ready to pay the ward when 


he comes of age, but the ward is bound to take a bond in discharge of 
the guardian, which the latter properly took and has not made his own 
by fraud or laches. Such a bond in truth belongs to the ward just as 
much as a specific chattel. Goodson v. Goodson, 238. 


HUSBAND AND WIFE. 
1. In this State a wife has no right to have a provision made for her out 


of a distributive share accruing to her during her coverture. Allen v. 
Allen, 293. 
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2. 


3. 


And the husband is not at liberty to make a voluntary disposition of 
such distributive share, even in trust for his wife, so as to prevent it 
from being liable to the claims of his creditors. Ibid. 


A husband has a right to assign for the payment of his debts a legacy 
due to his wife. Barnes v. Pearson, 482. 


INFANTS. 
When the land of an infant is sold by a decree of a court of equity for a 


particular purpose, any surplus of money that remains after that pur- 
pose is accomplished will be regarded a _ real estate, and, upon the 
death of the infant intestate, will go to his heirs at law and not to his 
next of kin. March v. Berrier, 524. 


INJUNCTIONS. 


1. 


In an injunction case, if upon the hearing of the answer the statements 
are such as to leave in the mind of the court a reasonable doubt 
whether the plaintiff's equity is sufficiently answered, the injunction 
will not be dissolved, but will be continued to the hearing. Monroe v. 
McIntyre, 65. 


. Where A. upon a good consideration gave to B. a power of attorney to 


prosecute a suit at law in the name of A., but for the benefit of B., B. 
indemnifying A. against all responsibility for the costs, a court of 
equity will enjoin A. from dismissing the suit. Jbid. 


. Where a vendee gave a bond for the purchase of a tract of land, and 


the vendor, at the same time, gave a bond to make a valid title when 
the money was paid: Held, that these were concurrent acts, and that 
if the vendor attempted to collect the money on the bond for the price 
of the land, without making or tendering a valid title, the vendee 
was entitled to an injunction, and if a valid conveyance of title was 
not filed in court after the bill of injunction granted, the injunction 
should be continued to the hearing. Brittain v. McLain, 165. 


. After there has been a judgment at law, at the instance of some ten- 


ants in common, for an actual partition of land, the other tenants or 
any of them may have an injunction against the judgment, upon the 
allegation that the land cannot be actually divided without injury to 
the owners, and the injunction will be continued until the hearing, 
that the court may decide, upon the proofs, whether an actual parti- 
tion or a sale of the premises will be most for the interest of the par- 
ties. Gash v. Ledbetter, 183. 


. An officer who merely proceeds to collect an execution put into his 


hands as an officer ought not to be made a party to a bill of injunc- 
tion, and, if he is so, the bill will be dismissed as to him, with costs. 


Lackay v. Curtis, 199. 


. In injunction cases, where the answer does not confess the equity set 


up in the bill and is not evasive, but contains a fair response to all the 
allegations, the injunction will be dissolved as a matter of course. 
Green v. Phillips, 223. 


. When in an injunction bill the answer admits the equity charged in the 


bill, but brings forward a new fact in avoidance of it, the injunction 
must be continued until the final hearing. Strong v. Menzies, 544. 
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JUDGMENT, EX PARTE. 
An ex parte judgment against a person, not a citizen or inhabitant of the 


country, has no extra-territorial obligation, and ought not to be re- 
spected by the courts of other countries further than it may be made 
to appear to be right. Battle v. Jones, 567. 


JURISDICTION. 


1. 


10. 


It is an established rule of courts of equity to grant relief in cases of a 
mistake in matters of fact, when the mistaken fact constitutes a ma- 
terial ingredient in the contract of the parties. But to authorize this 
interference the mistake must be made out entirely satisfactory. 
Stamper v. Hawkins, T. 


. Where upon a contract for the sale of land by the acre it was agreed 


that it should be referred to a particular surveyor to ascertain the 
number of acres, and the surveyor made the survey, but it was im- 
possible to make a plat from his field notes, so as to ascertain the 
number of acres: Held, that, on the ground of this mistake of the 
surveyor, either party was entitled to demand a resurvey. Ibid. 


. Where there has been a judgment at law a court of equity, except in a 


case of fraud, will not interfere in behalf of either party upon the 
ground of testimony being discovered since the trial which was un- 
known to the party at the time of the trial and which would have 
materially varied the result. Powell v. Watson, 94. 


. Where a suit abated by the death of the defendant and an execution 


issued against the plaintiff for all the costs, at the instance of the 
heirs of the deceased, the execution was void, and a note given by the 
plaintiff for the purpose of discharging it, being without consideration, 
the plaintiff has a right in equity to be relieved against it. Lackay v. 
Curtis, 199. 


. A note, being passed without indorsement, and therefore there being no 


legal title in the person to whom it was transferred, he is subject to 
the same equity as the payee, without regard to the question of notice. 
Ibid. 


. Where a recovery in ejectment has been effected by a consideration be- 


tween the purchaser at a sheriff’s sale and trustees, who have the legal 
title, by which the latter are induced to commit a breach of trust: 
Held, that the cestuis que trustent are entitled to an injunction to be 
continued to the hearing to prevent the plaintiff in ejectment from tak- 
ing possession of the land. Irwin v. Harris, 215. 


. A court of equity will under no circumstances permit a trustee to secure 


a debt of his own, not secured by the trust, by forming a combination 
with one claiming adversity to those whom interest he has undertaken 
to protect. Ibid. 


. It is the policy of the law to favor purchasers at sheriffs’ sales as 


against debtors in the executions whose debts have been paid by the 
purchasers, but not against third persons. Ibid. 


. A court of equity never interferes in behalf of a mere legal demand 


until the creditor has tried the legal remedies and found them ineffect- 
ual. Wheeler v. Taylor, 225. 


A bill in equity for the conveyance of a tract of land for which the 
plaintiff alleged the defendant had by fraud obtained from him a deed 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


of trust, may be brought either in the county in which the land lies or 
in that in which either of the parties resides. Troutman v. Trout- 
man, 232. 

Where a party has had a trial at law on a case exclusively within the 
jurisdiction of a court of law, a court of equity will not interfere with 
the judgment except for some new matter, not known to the party 
while the court of law had the case in its power, and then not for mat- 
ter to repel the charge by opposing proofs, but such as destroy his 
adversary’s proof. Houston v. Smith, 264. 


Where A., in right of his wife, was entitled to a distributive share of a 
personal estate, and in consideration of an assignment thereof pro- 
cured a conveyance to be made to his wife of certain lands by B., and 
the deed was never registered; and afterwards A. persuaded his wife 
to let this deed be surrendered, and procured a conveyance of the same 
land to be made to himself, and then sold the land to C., who was a 
bona fide purchaser for a valuable consideration and without notice: 
Held, that the heirs of the wife after her death had no equitable claim 
for this land against C. Cramp v. Black, 321. 


Where both parties are equally entitled to consideration, equity does 
not aid either, but leaves the matter to depend upon the legal title. 
Ibid. 

Where a bona fide purchaser for a valuable consideration, without no- 
tice, has acquired the legal title, a court of equity will not interfere to 
deprive him of his legal advantage. Ibid. 


The cases in which the court of equity will interfere to set up an in- 
complete legal title are those against volunteers. I[bid. 


Where a plaintiff alleges an important equity, he is at liberty to add a 
small item, not by itself within the jurisdiction of the court, when it is 
connected with and tends to elucidate the main subject. Hart v. 
Roper, 349. 

Where there has been a suit between parties, an account taken and a 
decree thereon, neither party, while the decree remains in force, can 
bring a new suit for the purpose of recovering items which it is al- 
leged were omitted in the former account. Horner v. Dunnegan, 371. 


Although a court of equity assumes jurisdiction upon the grounds of 
the oath of the party and the indemnity decreed, yet where the bond 
has been distroyed or suppressed by the obligee, no relief will be given. 
Davis v. Davis, 418. 


An award for the payment of money merely can only be enforced at 
law; equity has no jurisdiction over it. Cannady v. Robards, 422. 


Though equity will not compel a purchaser to accept a doubtful title, 
yet the doubt must be a reasonable one. Tomlinson v. Savage, 430. 


In a bill to rescind a contract for land purchased at auction, upon the 
ground that the vendor employed “puffers,” the time when the vendee 
discovered this fact must be set forth. Ibid. 

A. purchased a tiact of land from B. and afterwards, supposing that B. 


had not a good title, procured a conveyance from C., the original owner, 
under whom B. claimed: Held, that if B.’s title was but an equitable 
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JURISDICTION—Continued. 
one, when A. was induced to believe that it was a legal one, upon B.'s 
refusal to procure and convey the legal title, A. had a right to have 
the contract rescinded. But, as he chose to purchase the legal title 
himself, he cannot claim more from B. than to be reimbursed what it 
cost him to get the legal title. Kindley v. Gray, 445. 


23. When an instrument is intended to carry an agreement into execution, 
but by reason of a mistake, either of fact or of law, does not fulfill 
that intention by passing the estate or the thing bargained, for equity 
corrects the mistake by decreeing a proper instrument to be executed. 
McKay v. Simpson, 452. 


24. In a suit in equity to recover the amount of a lost note, an affidavit of 
the loss, annexed to the bill, is sufficient to give jurisdiction to the 
court, and at the hearing, to let in proof of the contents of the note, 
unless there be some opposing testimony. Fisher v. Carroll, 485. 


25. The case would be different if the execution or contents of the note 
were denied; and that was, on the oath of the defendant, suggested as 
the plaintiff's motive for falsely alleging its loss. In such a case, 
although equity would not refuse to consider the mere affidavit as suffi- 
cient to account for not producing the original note, the strictest and 
clearest proof would be required of the execution and contents. Ibid. 


LETTERS OF CREDIT. 


A. gave to B. a letter to C., a merchant, in the following words: . “My 
friend B. goes to your city for goods on a short credit. I am satisfied 
you will be safe in selling him any amount he may see proper to pur- 
chase. From my long acquaintance with him, I do not hesitate to 
say that he is as punctual a man as I know.” Held, that this was 
not a letter of credit, but a representation merely of A.’s opinion of 
B.’s solvency and punctuality, and, if not given mala fide, subjects A. 
to no responsibility. Hardy v. Pool, 28. 


LIMITATION AND LAPSE OF TIME. 

Where a negro slave was sold by an order of court, upon the application 
of the administrator, who was also the guardian of the infant distrib- 
utees, for a division among them, and the slave was purchased by the 
guardian, and afterwards a settlement was made between the guardian 
and the husbands of the infant distributees, with a full knowledge 
of the circumstances, and the guardian charged with the amount of 
the price he had bid for the negro, and sixteen years had elapsed after 
the sale of the negro: Held, that neither the distributees nor any 
that represent them had any right to set aside the sale. Hawkins v. 
Simmons, 16. 


LUNATICS. 
1. When the land of a lunatic is sold on petition of the guardian, the pro- 
ceeds are under the direction of the court, and no creditor can claim 
a priority. Latham, ex parte, 406. 


2. When the lunatic dies, or his disability is removed, then the property 
remaining, or its proceeds, is to be delivered over to the lunatic him- 
self in the latter case or to his representatives in the former case, 
and of course, will then be subject to the claims of the creditors as 
in other cases of individual debtors. Ibid. 
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MORTGAGES. 

1. In order to rebut the presumption, under the statute, of the abandon- 
| ment of the right of redemption in a mortgage, upon the ground of 
: great mental distress and decay of memory, if these can have such an 
| effect, they must be established beyond all doubt; for the statute is 
| 





one of repose and its provisions ought to be fairly carried out. In- 

gram v. Smith, 97. 
2. In the case of bills for redemption of mortgages it is now the usual 
i course of the court not to require the mortgagor to pay the debts and 
i costs by a given day or that his bill shall stand dismissed, but, in 
! default of payment, to order a sale of the subject, and out of the pro- 
ceeds discharge the encumbrance, and then the surplus belongs to the 

mortgagor. Ibid. 
i 


3. Where a deed is absolute on its face it cannot be converted into a mort- 
gage or security for a debt merely by evidence of the declaration of 
the parties or the unaided memory of the witnesses. There must be 
proof of facts and circumstances dehors the deed, incompatible with the 
the idea of an absolute purchase and leaving no doubt on the mind. 
There must be an allegation that the clause of redemption was omitted 
by reason of ignorance, mistake, fraud, or undue advantage. Kelly v. 
Bryan, 283. 


PARTIES. 
1. In a bill to redeem a mortgage the personal representative of the mort- 
gagee is a necessary party. Guthrie v. Sorrell, 13. 


2. When creditors who claim under a deed of trust for the payment of 
debts are in a posterior class, they need not make as parties to their 
bill those who have the prior encumbrances, but they must make as 
parties all who are in their own class. Patton v. Bencini, 204. 


3. The husband is a necessary party to a bill by a wife to recover slaves 
alleged by her to have been conveyed to a trustee for her separate 
use. Wilson v. Wilson, 236. 


PARTITION. 
Where dower has been assigned to a widow by giving her one-third of the 
net. profits of an estate, this is no impediment to a partition or sale 
for partition by the heirs. Hassell v. Mizell, 392. 


PLEADING AND PRACTICE. 

1. Where a bill is filed to compel a party to deliver up an instrument in 
his possession, upon the ground that it is a forged instrument, the 
plaintiff has a right to have it produced and left in court for inspection, 
and for better examination of witnesses—the bill in this case, alleg- 
ing the forgery, having been sworn to. Scarborough v. Tunnell, 103. 


2. It is a rule in equity that relief must be granted according to the alle- 
gations of the bill and the proofs. The latter must not only show 
that the plaintiff is entitled to some relief, but that he is entitled to it 
upon the grounds on which he has placed his claim. Craige v. Craige, 
191. 


3. In this case a motion was made to remand the cause because it had been 
set for hearing and ordered to be transferred to the Supreme Court at 
a special term of the court below. Held, that the order of the court 
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PLEADING AND PRACTICE—Continued. 


below was right, and the motion to remand on the ground that the 
court below had no right to make such order was refused. Royster 
v. Chandler, 291. 


4. When a case is made out between defendants by evidence arising from 
the pleadings and proofs between the plaintiff and the defendants, one 
defendant may insist that he shall not be obliged to institute another 
suit against his codefendant for a matter that may then be adjusted 
between them. Tyson v. Harrington, 329. 


5. On a motion to dissolve an injunction, there may be an order for its 
dissolution or for its continuance to the hearing; but the bill cannot 
\ be dismissed before the hearing. Allen v. Smiherman, 341. 


6. The maxim “ignorantia legis neminem excusat” is founded upon the 
presumption that every one, competent to act for himself, knows the 
law; but the presumption that he knows it is not conclusive, but may 
be rebutted. Hart v. Roper, 349. ° 


7. Therefore, when a plaintiff alleges in his bill that he is ignorant of the 
law, and the defendant demurs, it seems that the latter cannot take 
advantage of the maxim. Ibid. 


8. Where a cause is removed to this Court upon bill and demurrer, on 
overruling the demurrer the cause will be remanded to the court from 
which it came, for further proceedings. Ibid. 


9. Where a bill was filed against two, one of whom put in an answer, to 
which there was a replication, and the other filed a demurrer, the cause, 
while in that state, cannot be removed to this Court under the act of 
1848, ch. 30. Ray v. Ray, 355. 


See Bill and Answer. 


SPECIFIC PERFORMANCE, 


1. Where a party covenants to convey a title to a tract of land, he cannot 
resist a claim by the vendee for specific performance by showing that 
a part of the title is in others; that he has in vain endeavored to pro- 
cure a conveyance from them, and that therefore he is unable to com- 
plete the title, and especially where he was cognizant of his want of | 
' title. Love v. Camp, 209. H 


2. What might be the effect of a knowledge on the part of the convenantee, 
at the time the contract was made, that the covenantor had not the 
title, whether a court of equity would in such a case decree a specific 
performance or leave the party to his action at law for damages, quere. 
Ibid. 


SURETIES. 

1. There was a judgment against the principal and two sureties, and an 
execution levied on the property of one of the sureties. A. brought this 
property from this surety, pending the levy, and afterwards obtained 
an assignment of the judgment to enable him to have the whole 
amount satisfied out of the property of the cosurety, and issued an 
execution for that purpose. Held, that a court of equity will restrain 
him from collecting out of the cosurety more than the fair proportion 
which the latter owed, whether A. had actual notice of the execution or 
not. Dobson v. Prather, 31. 








ee 
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SURETIES—Continued. 
2. 


A surety to a guardian bond is not discharged from his liability by the 
guardian’s giving a new bond with other sureties. Jones v. Blanton, 
115. 


. A surety who has been compelled to pay the debt of his principal must 


make all his cosureties parties to a bill for contribution, if they are in 
this State and solvent. But where one is out of the jurisdiction of 
the court, and others are within it, the plaintiff, by stating the fact in 
his bill, is at liberty to proceed against the latter alone. Ibid. 


. The cosurety who is in this State will have to make contribution, with- 


out regard to the share of contribution which the absent cosurety 
would have had to pay had he been within the reach of our courts. 
Ibid. 


. A surety to a guardian bond, when sued by wards, is not bound to avail 


himself of the statute of limitations. Ibid. 


. All the bonds given by a guardian are but securities for the same thing 


and the sureties on each are bound to contribution, but their liabilities 
are in proportion to the amount of their respective bonds. Ibid. 


. It is a principle in equity that when land is sold by a clerk or master 


under a decree of a court of equity, and the legal title is retained until 
the purchase money is paid, if the principal becomes insolvent before 
so doing, the sureties have an immediate equity, either before paying 
the money or after, to subject the land. Egerton v. Alley, 188. 


TENANT FOR LIFE AND REMAINDERMAN. 


1. 


2. 


Where there is a tenant for life of slaves and a remainderman, it is no 
injury by the tenant for life to the remainderman simply to remove 
the slaves to another State, or thus to remove them and sell nothing 
more than his own interest in them, unless he does it fraudulently 
for the purpose of injuring the remainderman by such sale, and an 
injury actually results. Lee v. McBride, 533. 


Where there is a tenant for life of slaves and a remainderman, and the 
tenant for life sells the slaves to a third person, who threatens to con- 
vey them out of the State, the remainderman is entitled to his writ 
of injunction, etc. Brown v. Wilson, 558. 


TENANTS IN COMMON. 
Where one tenant in common has long been in the reception of the profits 


of the estate held in common, he is bound to account with his coten- 
ant for all his share of the profits received, no matter at what time 
received, unless there is evidence of an ouster, or unless such coten- 
ant makes a demand and there is a refusal. In these latter cases the 
statute of limitations begins to run from the time of such ouster or 
such demand and refusal. Northcott v. Casper, 303. 


TRUSTS AND TRUSTEES. 


1. 





Where slaves are conveyed by a deed, absolute on its face, but with a 
secret confidence that the donees should hold them in a qualified state 
of bondage, that is, that the donees were to consult the benefit of the 
negroes and not their own emolument, this trust is illegal, and there 
is a resulting trust to the donor. Lemmond v. Peoples, 137. 
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TRUSTS AND TRUSTEES—Continued. 


2. 


3. 


10. 


A trustee is entitled to commissions as compensation for his labor in 
managing the trust committed to him, though no provision be made 
for it in the deed of trust. Sherrill v. Shuford, 228. 


A want of good faith or of proper diligence will subject a trustee to the 
loss which may be consequent upon it. Freeman v. Cook, 373. 


A marriage settlement stipulated that the property should remain in 
the hands of the husband; but if, in the opinion of the trustees, it 
should become necessary for any purpose to take the property out of 
the hands of the husband, the trustees should be at liberty to do so, 
without the interruption of the husband. Held, that when the trus- 
tees found that the husband was wasting and disposing of the prop- 
erty, it was their duty to resume the possession, if it could be done 
by proper diligence, and if they failed to use such diligence they were 
responsible for any loss that might occur. Ibid. 


. The advice of counsel will not protect a trustee from the consequences 


of a failure to discharge his duty properly. If he has doubts he 
should apply to a court of equity, which will always give him direc- 
tions upon which he may rely with entire confidence. Ibid. 


. When trust property has been improperly disposed of, and is capable 


of being followed in specie, the party in possession, with notice, may 
be compelled to restore it. If it cannot be followed or the person in 
possession cannot be made liable to the trust, the trustee will be de- 
creed to compensate the cestui que trust by payment of the value of 
the property so lost, and also to account for all rents, hires, interest, 
and other profits which have been made from the property so lost. 
Ibid. 


. When a deed of trust has been executed, conveying property in trust 


for the payment of debts, and the trustee has accepted the same, the 
grantor, afterwards, has no right to vary the trusts, and any of the 
creditors secured may compel the trustees to execute the trusts as de- 
clared, although they were not privy to the execution of the deed. 
Ingram v. Kirkpatrick, 463. 


. Where a conveyance has been made by a father to one of his sons of 


land and negroes to be managed under the direction of that son, in 
trust that he will apply the proceeds of such property to the support 
of the father and family during the father’s lifetime, and after his 
death to sell the property and divide the proceeds thereof among his 
heirs and distributees: Held, that the son was entitled to a reason- 
able compensation for his care and trouble in the management of the 
estate. Raiford v. Raiford, 490. 


. Where in such a deed a negro was mentioned which had been previ- 


ously conveyed by the father to his son, reserving his life estate, and 
it was shown that this fact was disclosed to the gentleman who drew 
the deed, and the son was informed by the draftsman that it was nec- 
essary to insert the name of the negro, as the father had a life estate, 
but this would not affect the son’s title: Held, that the son was not 
precluded by his acceptance of the deed from asserting his right to 
the negro. Ibid. 


Held further, that as by the deed of trust the proceeds of the personal 
property, after the death of the father, were to be divided among all 
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TRUSTS AND TRUSTEES—Continued. 
his distributees in the same manner as if he had died intestate, ac- 
cording to the statute of distributions, the gift of the remainder in 
this negro to the son must be accounted for an an advancement to 
him in the division of such proceeds; and Held further, that the value 
of this advancement must be estimated at the time it was made, that 
is, the value at the time of the remainder. Ibid. 


11. Where at an execution sale a person said that if he could buy a negro 
i at a small price he would convey him to the son of him against whom 
the execution was, and the negro was accordingly bought by him at 
one-third of his value: Held, that this was only a parol promise, 
which did not bind the party making it, and that he could not be 
held to be a trustee for the son. Reed v. Coz, 611. 


12. A. being separated from her husband, it was agreed between B., the 
brother of A., and the husband that in consideration of $200 and 
other considerations from B. to the husband, the husband should de- 
liver three negroes to B. for the sole and separate use of A., and the 
negroes were accordingly so delivered. Afterwards A. became recon- 
ciled to her husband. Held, that B. held these slaves as trustee for 
the sole and separate use of A., and must account for them as such, 
with the right, however, to be reimbursed such sums as he had ad- 
vanced for A. Huntly v. Huntly, 514. 


VENDOR AND VENDEE. 

1. A. purchased the land of B. at a sale under an execution he had against 
B., and at the sale declared he was buying in the land only as a 
security for other debts which were to be ascertained on a settlement 
with B., and thereby prevented B.’s friends from advancing the 
money to satisfy the execution. Afterwards the land was sold as the 
property of A. under execution against him. Vannoy v. Martin, 169. 

2. Held, first, that the act making void parol contracts for the sale of 
land (Rev. Stat., ch. 50, sec. 8) did not bar B. from his remedy. Ibid. 

3. Held, secondly, that the purchasers under the execution against A. 
held but the title he had, subject to all the equities against it, 
whether they had notice of such equities or not. Ibid. 


4. A purchaser of the land cannot be compelled to pay the purchase 
money before he has obtained a title. Cox v. Jerman, 526. 





VOLUNTARY SECURITIES. 
1. Though a voluntary bond is good between the parties, in this Court as 
well as at law, yet in the course of administration it is to be post- 
poned to any just debts, though due by simple contract. Stephens v. 
Harris, 57. 


2. Equity regards it as a fraud to give a voluntary security which, by its 
form, gets a preference to a just debt, and, therefore, interposes to 
prevent the preference, in whatever way it may become necessary to 
effect that end. So that, if the voluntary obligee receive the money 
from the executor, the real creditor may file his bill to be satisfied 
out of the money, if he cannot otherwise get his debt; and if the 
creditor has the fund in his possession, he may retain it in satisfac- 
tion. Ibid. 
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USURY. 
A party cannot avail himself of the plea of usury in notes on which judg- 


ments have been rendered, unless the judgments were rendered upon 
an usurious understanding. Fisher v. Carroll, 485. 


WIDOWS. 
1. Before the act of 1848, ch. 101, a widow could not dissent from her hus- 
band’s will by attorney, although she was too unwell or infirm to 
travel to court so as to dissent in person. Bell v. Wilson, 1. 


2. The widow of a man to whom a deed for land had been delivered, but 
from whom it had been abstracted before its registration, has a right 
to her dower in such land, the husband having an incomplete legal 
title; but to recover her dower she’must apply to a court of equity. 
Tyson v. Harrington, 329. 


WILLS. 


Adding a codicil to a will is a republication, and the codicil brings the 
will to it and makes it a will from the date of the codicil. Murray v. 
Oliver, 55. 

















